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Art. I.— holy ORDEES AS DISQUALIFYING 
FOR THE HOUSE OF COMMONS OR THE BAR. 

A BUI for the Relief of Persons in Holy Orders of the United 
Church of England and Ireland declaring their Dissent 
therefrom. Prepared and brought in by Mr. BouvEBiE 
and Mr. Edward Ellice. Ordered by the House of 
Commons to be printed, 12th March, 1862. 

rpHE Clergy Relief Bill, introduced by Mr. Bouverie, has 
been the subject of an animated discussion in the House 
of Commons, and will probably receive further criticism in 
whatever shape it may be returned by the Select Conunittee, 
in whose hands it remains for the present. The measure 
certainly falls short of the necessities of the case with which it 
professes to deal, as it only relieves those clergjrmen who are 
ready to sign a declaration of dissent from the doctrines of the 
Church, and leaves any who still adhere to her faith and 
formidaries, but who have no taste for the duties of the clerical 
profession, labouring under the same restrictions and inca- 
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2 Holy Orders as Disqualifying Jor 

pacities as at present. We do not propose to inquire into the 
wisdom (it is wholly unnecessary to observe on the logic) of 
this shortcoming in the Bill ; but it may be useful to ascertain 
how far the clergy are really incapacitated by law for secular 
pursuits, and more especially for fulfilling the important 
duties of legislators and advocates. It will be found, we 
apprehend, that their exclusion from the House of Commons 
originated in an enactment which must be condemned by 
every reasonable man, and that their ineligibility for the Bar 
(if it really exists) rests on a discreditable precedent. 

The restriction by which persons in Holy Orders are 
rendered incapable of sitting ra the House of Commons is 
one created by Statute 41 Geo, IIL c. 62, intituled, " An Act 
to remove doubts respecting the eligibility of persons in 
Holy Orders to sit in the House of Commons." The history 
of this somewhat remarkable Act of Parliament is given in 
Mr. Hare's able treatise on *^ The Election of Representatives, 
Parliamentary and Municipal." • Speaking of the Act in ques- 
tion, and the restriction created by it, Mr. Hare says, " The 
circumstances under which the Statute establishing this re- 
striction was, little more than fifty years ago, carried through 
Parliament by a minister whom history has not placed in 
any very elevated position amongst statesmen, are well known. 
The most attentive perusal of the debates will fail to discover 
the shadow of a reason for the exclusion. The Bishop of 
Rochester adverted to what he thought the only objection, 
viz., ' the means by which candidates were obliged to seek 
admittance into the Lower House, such as opening houses of 
entertainment, and truckling to every voter.^ (But this 
would obviously be a diflSculty to all scrupulous men.) This 
prelate, however, also said, ' He did not think the business of 
the House of Commons was totally unconnected with the study 
of Divinity ; for it was intermixed with the great principles of 
political justice and morality, and the laws of nature and 
nations.* The bill was characterized by Lord Thurlow as a 
bill of disfranchisement. It was, in truth, an attack on the 
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rights of every elector in the kingdom. Lord Eldon^ who 
supported it, like a skilful advocate, ingeniously endeavoured 
to divert the argument and rest the question upon another 
issue, by introducing a discourse of great learning to prove 
the indelibility of Holy Orders, — a point which had nothing 
whatever to do with the matter in question. The only true 
explanation of this remarkable and unjustifiable law is that 
which was given by the immediate object of it. Home Tooke 
^-aid, * Deacons and priests had sat in Parliament for more than 

century, but at last one got in who opposed the minister 
of the day, and then Parliament determined that there should 
no more be any deacons and priests admitted amongst them.' 
Nothing, abstractedly, could appear more unreasonable than the 
exclusion of a set of men whose education and functions neces- 
sarily point their attention to the greatest subjects that can 
occupy the thoughts of men ; and whose habits and duties more- 
over bring them into communication with every phase of society, 
and especially with the poor, whose interests require the closest, 
the most attentive, and the most practical consideration. 

" In the great questions which arise in Parliament affecting 
religion and the Church, it would be in the highest degree 
desirable that one or two ministers of every persuasion should 
be present, and enabled to take part in their discussion, rather 
than that all such matters should be left to laymen who have 
taken out a dilettante degree in Divinity: i 

" The tone and temper of the Lower House, in dealing 
with subjects in which the relations between public law and 
national worship are in controversy, would be in no slight 
measure improved, if, without lessening all becoming zeal, the 
presence and example of the Christian minister should, to that 
zeal, add some portion of charity." Such are the observations 
of Mr. Hare, disinterestedly made in the course of a treatise on 
the subject of representation generally. 

In Lord Holland's Memoirs of the Whig Party, vol. i., p. 180, 
we find the following somewhat caustic reference to the Act 
in question. His lordship says, — ^^ There was scarcely a 
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Faxliament since the Bevolution in which^ de facto ^ a person 
in priest's or deacon's orders had not sat. A strange com* 
.promise between principle and indulgence was recommended 
by Mr. Addington, and adopted by the House. Mr. Home 
Tooke was allowed to sit during that Parliament, but all 
deacons and priests but himself during that limited period 
were declared to be ineligible." 

Doubtless, when the Clergy possessed their right of 
Convocation, with all the privileges incident thereto, the 
.privileges not only of debate, but of enacting laws binding on 
their order, and especially the privilege of taxing themselves, 
they were excluded from the House of Commons on that 
ground. All the cases of exclusion proceed on that clear and 
distinct rule. 

For instance, a.d. 1553, Alexander Newell, Prebendary 
of Westminster, was declared by a Parliamentary Committee 
incapable of being a Member of the House of Commons, 
*^ being Prebendary of Westminster, and thereby having voice 
in Convocation.^^ 1 Joum. p. 2%. 

Again, in the year 1620, In re John Bobson, it was de- 
clared that he "ought not to be accepted to serve as a 
member of this House, by reason he is a minister, and he 
hathy or may have^ a voice in the Convocation House^^ ParL 
MSS. vol. xviii., p. 90. 

Also, in 1661, Dr. Cradock having been returned for the* 
Borough of Richmond — which return was disputed-r-the Com- 
mittee reported, *^ That it appeared to them that Dr. Cradoek 
was in Holy Orders, and the opinion of the Committee was,, 
that Dr. Cradock was incapable of being elected a burgess 
for the borough." The House resolved ^^ to agree with the 
Committee that Dr. Cradock was a person incapable to be 
elected, and his election void." — 8 Joum. 341, 346. But in 
this case there had also been a scrutiny, and Dr. Cradock 
had not .the majority of votes, so that the decision on his 
capability to be elected was at least extra-judicial. 

All these cases, however, were decided when the powers. 
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of Convocation, so far as they regarded the clergy, were 
co-ordinate with those of Parliament itself. But, in 1786, 
long after Convocation had been shorn of its legislative rights 
by 25 Hen. VIII. c. 19 (except specially licensed by the 
Crown to exercise them) ; and more than 120 years after, the 
clergy, by a private agreement between Archbishop Sheldon 
and Lord Chancellor Clarendon, had silently waived the 
privilege of taxing their own body, and permitted themselves 
to be included in the money bills prepared by the Commons, 
we find the question of the right of a person in Holy Orders 
to sit in the House of Commons once more raised in the case of 
Kushworth, a Deacon, returned for the borough of Newport 
It was determined that he was duly elected. The decision 
was in no respect affected by the fact of Bushworth being 
merely in Deacon's orders, although he was objected to on 
the ground of being in Holy Orders. Between the period- 
of 1664, when the clergy waived the privilege just now' 
alluded to, and 1785, the date of Bushworth's election, it 
is believed, as stated by Lord Holland, that '^ there waa 
scarcely a Parliament in which de facto a person in priest's 
or deacon's orders had not sat ;" and yet sixteen years later, 
viz. in 1801, the bill which is now under our consideration, 
became the law of the land. An observation of Mr. Luder 
in reporting Bushworth's case, vol. ii., p. 282, is so pertinent 
to the second part of our subject, that we give it as follows : — 

** There is a much greater analogy between the two func-^ 
tions of priest and barrister than between the former and 
that of representative; for anciently the clergy pleaded 
•commonly at the bar of the secular Courts, and were re«' 
igular advocates; which occasioned the proverbial saying^ 
^ Nullus clericus nisi catisidicus,* " 

In corroboration of this state of things we refer to a case 
in Coke's Second Institutes, 562, 29 Edit., more for the curio- 
mty of the case than with a view of laying much stress on a 
precedent of such remote antiquity, — indictment against a 
parson for conspiracy, who pleads that he was ^^ Communti 
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advocatus/^ and so justified as attorney to the other. It was 
found that he was *^ Communis advocatusy^ and not guilty. 

We now proceed to consider the ineligibility of persons in 
Holy Orders to be called to the Bar. It is somewhat remark- 
able that the only precedent for such exclusion was created 
about the same time^ and directed against the same obnoxious 
individual, as was the unjustifiable law upon which we have 
just now commented. Can any one doubt that they were 
both the emanations of party spirit and political rancour ? 

In the 20th volume of Howel's " State Trials," on the Pro- 
ceedings against John Home (afterwards John Horne Tooke) 
for libel, the following note occurs : — 

** In Trinity term, 1779, Home Tooke applied to be called 
to the Bar, when only three benchers (Sir James Burrow, 
Mr. Baron Maseres, and Mr. Wood) voted in his favour, 
and eight voted against him. Upon this occasion the benchers 
of the Inner Temple had consulted those of the other three 
Inns respecting the propriety of calling to the Bar a gentleman 
in priest's orders (Mr. Home Tooke had received priest's 
orders). Eleven benchers of Lincoln's Inn who took the 
matter into consideration, reported, June 16th, 1779, their 
ujianimous opinion that it was not proper to call to the Bar a 
person in priest's orders. And a verbal answer, expressing 
a like opinion, was sent from the benchers of the Middle 
Temple and of Gray's Inn. See 2 Luder's Kep. of Election 
cases, p. 281, note. 

'^ Mr. Tooke made his second attempt to be called to the Bar 
in Trinity term, 1782. At this time Lord Shelbume, after- 
wards the first Marquis of Lansdowne, was First Lord of the 
Treasury, and as it was known that he wished well to the 
application (as did his friend Lord Ashburton) it is probable 
that a successful issue was expected ; the attempt, however, 
failed. I believe, that in favour of Mr. Tooke voted the Earl 
of Suffolk, Sir James Burrow, Mr. Baron Maseres, and 
Messrs. Coffin, Jackson, and Wood ; and that on the other side 
voted Messrs. Annesley, Daniel Barrington, Baron, Barton, 
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Beareroft (in 17B8 Chief Justioe of Chester)^ CoTentiy, 
and HaU. In Michaelmas tenn^ 1793, the benchers of the 
Inner Temple sent to the other law societies an inquiry 
whether a person in deacon's orders was admissible to the 
Bar. In the same term, Mr. Tooke's name being again in- 
serted among candidates for admission to the Bar, no bencher 
moved his calL Particulars concerning the last-mentioned 
proceedings are to be found in the Order Book of the Inner 
Temple, in the Black Book of Lincoln's Inn, under dates, 
December 13th, 1793, June 2nd, July 9th, July 22nd, 1794, 
and I conjecture among the documents of the other societies." 

From this account it would appear that there is no inflexible 
rule against the admission of a person in priest's orders to the 
Bar, but that a majority of the benchers of any Inn of Court 
may at any time decide either to call or to refuse, according 
to the disposition of the Bench, influenced as it may be by 
ihe signs or circumstances of the times. 

However much each Inn of Court may desire to respect the 
opinion'of the others, it is clear there is no rule binding upon 
the body, but that every Inn possesses an independent power 
of action, to admit or reject, according to the disposition of 
its constituent elements. There is, however, a check upon the 
arbitrary or capricious exercise of this responsible power. In 
ftie case of Hart (Pasch. 20 Geo. IIL reported in Dougl. 553) 
Lord Mansfleld lidd down that " all power of the Inns of 
Court concerning admission to the Bar is delegated to them 
from the Judges, and that in every instance the conduct of 
those societies is subject to the control of the Judges as visitors. 
A mandamus will not lie to compel the Masters of the Bench 
of an Inn of Court to call a candidate to the Bar. Prom the 
first traces of the Inns of Court no example can be found 
of an interposition by the Courts of Westminster Hall pro- 
ceeding according to the general law of the land; but the 
Judges have acted as in a domestic forum." If a person 
conceive himself to be aggrieved by the benchers of an Inn 
of Court in refusing to call him to the Bar, or in disbarring 
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hkn^ it seeins that the proper appEcation for redress is a pelitkm' 
of appeal to the twelve (now fifteen) judges. 

The only question remaining for consideration is, whether 
the Canons Ecclesiastical, or anj express Act of Parliament, 
effectually exclude a person in Holy Orders from being called 
to the Bar, even assiuning that the bendhers or judges offered 
no opposition. The only Canon that can be supposed to have 
this effect is the 76th, which is as follows: — 

^^ TSo man being admitted a deacon or minister shall, from 
henceforth, voluntarily relinquish the same, nor afterwards 
use himself in the course of his life as a layman, on pain of. 
excommunication. And the churchwardens shall present," &c. 
Now ^^ ipso facto " excommunication has been extinguished 
by 53 Geo. III. c. 127. See Mastyn v. JSscotty Arches' Court, 
January 28, 1841. 

Excommunication can now only be pronounced by a sen- 
tence of an Ecclesiastical Court, and all the civil disabilities 
attached thereto are abolished by 53 Geo. III. c. 127, s. 3. 
An imprisonment, not exceeding six months, may fortn part 
of the sentence, but even tiiis cannot take effect unless the^ 
sentence be certified by a ** Significavit " to the Court of 
Chancery ; and the Ecclesiastical Court is not bound to certify 
to the Court of Chancery, even though sentence of excommuni- 
cation be passed, unless called upon to do so by the promoter of 
the suit. See Rogers on Ecclesiastical Law, p. 512. In re 
Hoiles V. Scales, 2 Hag. We might perhaps contend that an 
honourable calling such as the Bar, itself of a ^ua^-clerical char 
racter, is scarcely within the meaning of the Canon, but we re- 
serve our argument on that point till we come to a consideration 
of any statutable prohibitions on the subject. The Stat 1 & 2 
Yict c. 106, may be said to embody and consolidate all former 
Acts prohibiting the clergy from following secular avocations. 
In the first place, then, this prohibition only relates to such 
clergy as are eitiier "beneficed," or "licensed, or otherwise 
allowed to perform the duties of any ecclesiastical office what- 
ever," s. 28. And in the second place, it has reference solely 
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to being ^'enj^Eiged in or carrying on anj trade or dealing for 
gain or profit," s. 29. Now, an honorary pursuit, the remunent* 
tion attached to which is purely ^^quiddam honorarium^ and 
which gratuity is not recoverable at law, surely cannot, by any 
force of construction, come within the definition of a ^^ trade or 
dealing carried on or engaged in for gain or profit." Moreover, 
a elergjman who holds no ^^ benefice," neither is ^^ licensed nor 
allowed by any other authority to perform the duties of any 
ecclesiastical office," and who, in point of fact, does not perform 
any ecclesiastical duty, we apprehend does not come within 
the penal enactments of this statute. The Act contains 
an exception in favour of partnerships where the number of 
partners exceeds six ; and 4 & 5 Vict. c. 14, simply invalidates 
contracts where spiritual persons are directors of any such 
companies. 

With respect to the 7Gth Canon befi^re adverted to, that 
Canon, as we have seen, threatens with (3xcommunication any 
^^ deacon or minister who shall voluntarily relinquish the same, 
or aflterwards use himself in the course of his life as a layman." 
]^ow, this surely cannot mean relinquishing the duties of a 
deacon or minister. If so, then one-third of the clergy are at 
this moment in pain of excommunication. Neither can it mean 
voluntarily relinquishing the offixie of a deacon or minister, for 
that would be to acknowledge the delibility of Holy Orders; 
and indeed it has been expressly decided that this cannot 
be done by any voluntary act of the ordained j)erson. 
Barnes v. Shore, 8 Q. B. 640. The Canon can therefore only 
re£er to an apparent relinquishment on the part of the deacon 
or minister by using himself in the course of his life as a 
layman* The 75th Canon expressly forbids a clergyman 
to follow any base or servile calling, leaving it to be fairly 
inferred that a high and honourable calling such as that of 
a physician or advocate might be pursued, provided the 
conditions of the subsequent Canon were not infringed. Now 
the duty of an advocate has never been deemed inconsistent 
with the status of a clergyman, as we have seen so proverbially 
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expressed by "Nullus clericus nisi eausidicusJ* Even the most 
ancient decretals of the Canon Law have never done more 
than forbid beneficed or stipendiary clergymen from acting as 
advocates in the temporal courts. Let us refer to their own 
langaage. 

" Clericiin snbdiaconatu^ et snpra et in ordinibus minoribns, 
si stipendiis^sustententury coram seculari judice Advocati in* 
negotiis secnlaribus fieri non prsesumant. Nisi propriam 
oausam^ vel Ecclesise fuerint prosecuti^ aut pro miserabilibus 
forte personis quas proprias causas administrare non possunt* 
Sed nee Procuratione villarum aut Jurisdictiones etiam seen- 
lares sub aliquibus Principibns et secularibus viris ut Justiciarii 
eorum fiant, quisquam Clericorum exercere praesumat."* — 
Deer. Greg. 9th Lib. 1, Tit 37, c. 1. 

'^Clericus autem qui contra Ecclesiam, a qua henefidum 
obtinety pro extraneis Advocatus vel Procurator esse praesumat,** 
&C. Ibidy c. 3. A.D. 1230. 

There is a ftirther decretal forbidding the clergy to take any 
part in trials involving capital punishment, upon the ground 
that they are ministers of Him who ** willeth not the death of 
a sinner, but rather that he should turn from his wickedness 
and live.^' — Council of Oxford, c. 8, Hen. III. A.B. 1222. 

But this only shows that so strong is the sense ever enter- 
tained by the Church Catholic against the shedding of blood, it 
has thought fit to forbid its advocates to take part in trials in- 
volving capital punishment. All these Leganline decretals do 
but create exceptions. The rule of Clerical Advocacy is 
admitted by them, and the very exception proves the rule. 
And whatever might have been their weight of authority ' 
when first enacted. Lord Stowell said, in Burgess v. Burgess, 
1 Hag. Con. 393, — ^^ The older Canons can hardly be con- 
sidered as carrying with them all their first authority.^ We 



* In all the Canonical Constitutions received into tlie realm of England, 
there is a " saving of the privileges of our Lord the King," which saying (Mr.. 
Johnson says) entirely defeats the constitution. And in some of the con* 
stitutions there is a saving for such causes as are allowed hy law. 
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Bubmlt then^ that by acting as an advocate a dergyman does 
not^ in an ecclesiastical sense^ ^' yoluntarilj relinquish the office 
of a deacon or minister, or use himself in the course of his life 
as a layman." In other words, he does not do that which is 
inconsistent with his position as a clergyman. He takes a 
part in the administration of justice, which is an attribute of 
the Deity itself. We can easily understand how those sus- 
tained by clerical stipends or benefices might well be required 
to devote their whole time, with the exceptions allowed as 
above, to the still higher and the multifarious duties of their 
sacred calling ; but beyond this we see no prohibition. In the 
debate in the Lords, in Home Tooke's case, the Bishop ot 
Rochester acknowledged that clergymen, by having seats in 
the House of Commons, would not be necessarily relinquish* 
ing their clerical calling and conducting themselves as laymen. 
His lordship said, ^' He could by no means subscribe to that 
despicable puritanical maxim, that a clei'gyman ought never to 
exercise himself but in the immediate duties of his calling.'* 
It cannot be denied that the clergy in the Middle Ages acted 
as advocates in the temporal or secular courts. The adoption of 
the coif, now represented by the small linen frill, surmounted 
by the black patch or cap on the Seijeants' and Common Law 
Judges' wigs, originated in a desire to hide the clerical ton- 
sure. The decretals before referred to were the cause of the 
adoption of the coif by those beneficed clergy who still persisted 
in acting as advocates, but yet would not appear to do open 
violence to the law of the Church . 

Upon these considerations, we can come to no other con* 
elusion than that there is no statute or common law rendering 
an unbeneficed or unlicensed clergyman, or one unauthorized 
and unoccupied in the performance of any ecclesiastical office, 
ineligible to be calleid to the Bar ; and even if there be any 
ecclesiastical law prohibiting such from acting as Advocates, 
upon the ground that they are thereby ^^ using themselves in 
the course of their lives as laymen," we have seen that the 
penalty of excommunication carries with it no civil disability 
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<50gmzable by the temporal Courts. The punishment of im- 
prisonment is not in the nature of a civil disability, and in 
.practice is now never pronounced. 

The ineligibility of the clergy to sit in the House of Com- 
mons (for this restriction does not extend to the House of 
Lords, in which there are at the present moment many clergy- 
men besides the Bishops) was established, as we have seen, 
by an arbitrary law directed against a particular individual, 
and passed little more than fifty years ago ; and the supposed 
ineligibility of clergymen to be called to the Bar rests upon 
no better foundation than an equally arbitrary decision of the 
Inns of Court directed against the same individual. 

We desire to be understood as contending for the rights 
of those clergymen alone who have virtually renounced, or 
who have disclaimed all ecclesiastical duty. How far the 
laws relating to the beneficed and licensed clergy may affect 
those who enjoy their protection we have not, in the present 
instance, attempted to inquire. 



Art. II.— INTERNATIONAL GENERAL AVERAGE. 

(^Continued from Page 246, Vol. xiii.) 

The second resolution, which obtained at the Conference a 
majority of twenty votes to four^ is as follows : — ^^ That the 
damage done to ship, cargo, and freight, in extinguishing a 
fire, ought to be allowed in general average." At present, 
the injury done to the deck of the ship, in order to admit of 
water being poured down, is allowed in general average ; but 
damage done to the cargo by the same. efforts, or in conse*^ 
quence of water being admitted into the vessel's hold when 
she is scuttled for the purpose of extinguishing a fire, is ex^ 
eluded; although such injuries are allowed by the adjuster^ 
of almost every other country. The policy of the existing 
laws on this point is sound, as regards the favour it shows 



International General Average. 13 

to the ship. The proposed amendment, however, is still 
better. 

It is, indeed, surprising that the injuries contemplated in 
this resolution were ever made a subject of question as to 
their possession of the characteristics of general average losses* 
Here we have, to use the words of Mr. Benecke, before dted 
by us, ^^ imminent danger, voluntary determination, and a 
sacrifice." Why, then, should not such losses be allowed in 
general average ? 

Mr. Bahusen, who represented at the Congress the Nether-^ 
land Trading Company, considered that the damage done hy 
water should be the only loss in the category of sacrifices com^ 
prised in the second resolution that ought to be allowed for in 
general average. We cannot, however, at all perceive any 
reason why a jettison or breaking down a cabin for the 
pvurpose of preventing the spread of a fire should not be 
as favourably regarded by an average stater as an injury 
caused by water poured upon goods that are adjacent to 
those on fire. Mr, Rahusen's objection is, we think, technical 
almost to an absurdity. Indeed, some of the opinions pro* 
pounded by speakers at the Conference have reminded us 
of the consultation of the besieged citizens recorded in 
elementary school books. One would be disposed to think 
that the deputies had not the interests of commerce really at 
heart, but looked rather to a perverse, we could almost say 
wicked, adhesion to the letter of some supposed first prindple, 
which, even if admitted to be, in the abstract, of unquestion- 
able authority, could under no pretence be held forth as the 
sole palladium and guide of average staters, in all the conceiv-* 
able varieties of circumstances in which a maritime consign- 
ment may be placed. 

Another member of the Conference, Mr. Bichards oi 
London, objected to the second resolution, as he did also to the 
first, on -the ground that the losses contemplated by both these 
inanifestoes were not voluntary. We have already answered 
thia objection by the explanataon which we have given ef 
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tSie term voluntaiy, as applied to general average. The 
injuries intended to be provided for by the second resolution 
are, as a general rule, not strictly unavoidable. The portion 
of the cargo adjacent to the fire could be removed to another 
part of the ship, or to the deck, until the fire would be ex- 
tinguished. Indeed, Mr. Bichards said that goods in a part 
of the ship' far from the fire could, if easily got at, be put into 
lighters, but that the damage done by water poured upon the fire 
was purely accidental, and should, consequently, be regarded 
as particular average. This opinion of Mr. Bichards' appears 
to be wholly destitute of foundation. If he were on board 
in a storm, or when a fire broke out, he would, doubtless, as 
soon think of addressing the captain in syllogisms as he would 
of recommending so circuitous a remedy for extinguishing 
the fire as the putting of the goods on board into lighters. 
The hands, we think, would prefer turning their attention to 
the quenching of the fire. 

The portion of the cargo or ship that is actually on fire is 
not allowed for in general average. These are left thus unpro- 
vided for, on the ground that they do not constitute voluntary 
and prudent sacrifices, but are themselves the cause of the 
peril. We are strongly inclined to consider that all cases of 
fire on board ship, except such as are occasioned by the 
nature of the goods, ought to* be the subjects of a general 
average contribution. It should not for a moment be for- 
gotten that all persons, the safety of whose lives or property 
is dependent upon the successfiil prosecution of the voyage, are 
bound together by peculiar ties. As the law of frank-pledge, 
or mutual bail, was devised by our Saxon ancestors as a sub- 
stitute for an insufficient police, so it does not appear to be 
injudicious policy to regard the captain, crew, passengers, and 
shippers as mutual insurers for the good behaviour of one 
another during the currency of the adventure. 

The question of the proximity, in point of causal relation, of 
the injury sustained to the primary general average act is the 
only principle involved in the third proposition, which was 
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carried at the Congress hj a majority of fourteen votes to ten. 
It is as follows : — ^^ That the damage done to cargo, by chafing 
and breakage^ resulting firom a jettison of part of the remainder 
of the cargo, ought not to be allowed in general average.^' 
The wording of this resolution is open to criticism. Waiving 
all verbal objection, however, the scope of the resolution 
is, we think, very imperfect in not providing for mediate 
losses generally. The Committee should, at all events, have 
extended their ' consideration to all cases of chafing and 
breakage resulting from any general average act. These 
indirect losses are, no doubt, most frequently the results of a 
jettison. But cases might be readily stated where they would 
be the direct results of other general average acts. Suppose, 
for instance, that a removal of goods from one part of the ship 
to the other is rendered necessary in case of a fire or a 
stranding, or to right a vessel when lying on her beam ends ; 
a chafing and breakage of the cargo may thence result. The 
proposition, as it stands, therefore, has, besides its verbal 
imperfections, a defect of substance, even as regards the main 
object sought to be effected by it. But it is our opinion that 
the resolution, although in accordance with the existing usage, 
is the very reverse of what it ought to be. This opinion is a 
•consequence of the view already expressed by us as to what 
class of mediate effects ought to be deemed to be the logical 
sequence of a primary general average act. To apply our 
general theorems respecting mediate general average losses 
to this point, we ^have only to observe that a chafing, and 
especially a breakage, may be distinctly foreseen. The 
probability of such losses, when a dislocation of part of the 
-cargo is contemplated, must, therefore, suggest itself to the 
mind of the captain, or other maritime adept, who is directing 
the conduct of the jettison or of any other act that interferes 
with the arrangement of the stowage. It is sometimes hard to 
allow certain cases of mediate injury to the cargo without 
holding out a bounty on fraud, in inducing the shipper to 
•comprise in his claim all the damage which the cargo may have 
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sustained during the voyage. But the damage consequent on 
a disarrangement of the stowage appears readily to admit of 
distinct proof. It should, however, of course, be proved to 
have been unavoidable. Otherwise it is properly a charge on 
the shipowner by reason of the inccnnpetence of his agents. 

The fourth resolution which was adopted at the Congress, by 
a majority of twelve votes to six, runs thus : — ^^ That the 
damage done to cargo, and the loss of it and the freight on it^ 
resulting from discharging it at a port of refuge in the way usual 
at that port with ships not in distress, shall not be allowed in 
general average." This rule is in confirmation of the present 
practice, but is, we think, hardly conformable with first 
principles. Inconsistently enough, however, an injury done 
to the cargo whilst being discharged from a stranded vessel is 
allowed in general average. Losses arising from the discharge 
of a cargo at an unusual place are analogous to the 
chafing and breakage that sometimes result from a disarrange-^ 
ment of the vessel's stowage. Both classes of injuries may 
be readily foreseen. It is, indeed, difficult to discriminate 
accidental losses to a cargo occasioned either by its tnee 
jpropre or by accident from those the occurrence of which 
is referable to the place of discharge. But the difficulty exists 
equally in respect to extraordinary as to ordinary losses 
incurred by the unloading. 

The resolution is so framed as to exclude only ordinary 
losses, — such as are incident to the discharge of every carga 
regularly unladen at the port. JSxceptio probat regulam. The 
resolution, therefore, implicitly regards as general average 
sacrifices all such extraordinary losses as are attributable to* 
the position which the ship has been obliged to take for the 
purpose of the discharge, or which are caused by theft, fire^ 
&c. We consider this distinction to be most unphilosophic^ 
and in conflict with the voluntary nature of a general avenge 
act. Extraordinary losses, such as those we have referred 
to, cannot, while ordinary losses can, be foreseen; The 
latter, therefore, especially such as arise from the natiure of 
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the cargo, partake much more than the former do of the 
nature of general average. Where the bearing up for a 
port of refuge is considered to be in all cases a general 
average act, the consequent expense of discharging the cargo, 
either in an ordinary or unusual manner, ought necessarily 
to be deemed general average likewise. The true principle 
of discrimination (if any such is to be looked for), between 
the various losses incident to unloading at ports of refuge, 
should be founded upon tlie nature of the original act in its 
relations to general average, and not upon the ordinary or 
unusual nature of the losses themselves. 

It is a leading principle of general average that the sacri- 
fice of any property which is itself the cause of the danger is not 
to be compensated for by any contribution : nor is it material to 
inquire whether such a loss be voluntarily or involuntarily incur- 
red by the owner of the property. Upon this general principle 
the fifth resolution of the Congress is based. It was passed by 
a majority of twenty votes to two, and is as follows : — "That the 
loss sustained by cutting away the wreck of masts accidentally 
broken shall not be allowed in general average." The breaking 
of the mast is, in this resolution, assumed to be a mere accident 
that has occurred while the captain was only discharging his 
ordinary functions. It is, therefore, only a particular average 
loss. The resolution does not apply to primary sacrifices or 
accidents, but to the consequences of accidents. It is in 
harmony with theory and with the present practice. 

The sixth resolution, which was carried at the Congress by a 
majority of nineteen votes to four, provides: — ^^ That the ex- 
pense of warehouse rent at a port of refuge on cargo necessarily 
discharged there, the expense of re-shipping it, and the outward 
port charges at that port, shall, when the ship carries on the 
cargo from that port, be allowed in general average*" The 
question resolved by this declaration involves a great variety 
of consideratioQS. At present the inward port charges and 
expenses of discharging the cargo at a port of refuge are al- 
lowed in general average ; warehouse rent i^ charged to the cargo 

VOL. XIV. NO. XXV. c 
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exclusively^ even in cases where it is subsequently re-shipped by 
the same vessel; and the re-shipping expenses and outward port 
charges are charged against the freight This rule, as regards the 
warehouse rent, is defended on the ground that the cargo alone 
derives any advantage by being stored in the warehouse, and 
that a diflferent rule would involve the necessity of consti- 
tuting a loss to the shipper, occasioned by his goods being 
wholly or partly stolen at the port of refuge, a general average 
loss. The first position is manifestly unfounded, for the 
freight is benefited by the storage and safe preservation of the 
cargo, on a loss of which it suffers proportionally. But we go 
further, and contend that a loss to the shipper incurred in con- 
sequence of his goods being wholly or partly stolen at a port of 
refuge ought to be not only apportioned upon the freight, but 
should be deemed a fit subject for a general average contri- 
bution, just as a similar loss incurred in the unloading of a 
cargo is so provided for by the fourth resolution. Moreover, all 
the contents of a warehouse are not equally exposed to the 
peril of being stolen. This is obvious, just as different portions 
of the cargo while on board are exposed to different degrees of 
peril from fire. Such portions of a cargo as are not stolen, 
though the rest was plundered, ought, therefore, to be held 
liable for a loss from which they were perhaps exempted merely 
by their situation. All the different portions of the cargo ought. 
On principle, to be regarded as bound together during the voyage 
by a ligament of common interest. Such a principle will; in 
proportion to tlie extent to which it is carried out in practice, 
tend to discourage all undue preferences on the part of the 
captain of the interest of one shipper to that of another. The 
reason why warehouse rent in the circumstances mentioned 
has been charged in English law to the cargo exclusively, ap- 
pears to be owing to a narrow-minded application of the maxim 
causa proximay non remota, spectatur. The cargo was the 
interest that first derived any benefit from the storage. It was 
upon that account hastily considered to be the only property 
concerned in the adventure that shouldbe held liable to pay the 
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warehouse rent. For a similar reason^ it would appear, the 
expense of re-shipping the cargo is charged to the freight exclu- 
sively. It is the interest which first suggests itself as deriving 
a henefit from the transit on the voyage ; and the technical rule 
of catisa proxima cut short further speculation regarding the 
common benefits accruing to the ship and goods, as well as to 
the freight, from the prosecution of the voyage. Even the 
ship is benefited by the successful prosecution of the adventure, 
for it would be injured in character if it were obliged to relin- 
quish the cargo. The repairs, indeed, are concluded when the 
re-shipment takes place ; but no repairs would have been made 
but with a view to the re^hipment. The ship as well as the 
freight is thus interested in the re-shipment. The character 
of the shipowner is to a certain extent likewise involved. 
The interest at hazard in the adventure which is mainly 
concerned in the re-shipment is, however, the cargo itself. 
It may have little value at the port of refuge, and, at all 
events, its non-arrival at the port of destination might be 
productive of great injury to the consignee. It is thus abun- 
dantly clear that dischai^ing the cargo, storing, and subse- 
quently re-shipping it, are, when the contract of aflfreightment 
is not determined, all acts of essentially the same nature, and 
were properly comprised by the Congress in the same category. 
If the ship be so disabled as to be incapable of conveying 
the cargo further^ then, unless the captain tranships it, he may 
abandon, surrendering all claim for freight pro ratd. In such a 
case, the goods revert wholly to the custody of the shipper or 
his agent at the port of refuge, who may at his option either 
sell them there or have them transhipped to the original port 
of destination. If he tranship them for this purpose, the cost 
of transhipment and the outward port charges cannot, of course, 
be general average expenses as regards the original ship, 
the first contract of affreightment being determined. The 
terms of the resolution upon which we are now commentiog 
properly enough excludes this class of cases. But it likewise 
excludes cases where the contract of affreightment is not 

c 2 
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determined, while the cargo is forwarded in another vessel. It 
is hard justice, no doubt, to burden the shipowner with any 
portion of the cost of transhipment and with the outward port 
charges after his ship has been disabled by a disaster. Never- 
theless, it is more equitable that he should bear with the losses 
incidental to navigation than that a shipper should be liable 
for them. Any other rule would open a wide door for fraud, 
by enabling the captain on a transhipment to shift the expenses 
and charges we are now considering from his employer to the 
shipper, and then perhaps load his vessel at the port of refuge 
with a fresh cargo. There can be little doubt that the framers 
of the resolution intended that the expenses to which it relates 
should be contributed for in general average in all cases where 
the original contract is not determined at the time of the re-ship- 
ment, no matter whether the goods are forwarded in the original 
or in another ship. These observations, therefore, point rather 
to a verbal than a substantial error of the Congress upon this 
point. The intended Bill, however, should doubtless be more 
clear in respect to this question. 

The seventh resolution, which was the only one carried 
unanimously by the Congress, runs thus: — " That the damage 
done to ship, cargo, and freight, by carrying a press of sail, shall 
not be allowed in general average." This resolution is in 
support of the present rule of English law on this point ( Coving- 
ton V. Roberts, 2 Bos. & Pull. N. R. 378). In that case a 
merchantman had struck to a privateer, which, owing to an 
adverse wind, was unable to board her. She then hoisted a 
press of sail and escaped, but was much strained and injured. 
This injury was decided not to be a general average loss. 
There has been no decision by an English tribunal upon the 
question whether a loss occasioned by crowding a press of sail 
to avoid a lee shore is a general or a particular average. There 
is every reason, however, for assuming that such a loss would 
be cast upon the ship alone in accordance with the principles 
acted upon in Covington v. Roberts. Indeed, that principle 
applies a fortiori to cases of attempts to avoid a lee shore. 
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Bonlay-Paty * and Mr. Arnould f approve of the rule in 
Covington v. Roberts^ on the ground that a press of sail in such 
emergencies is merely an act which the sfiipowner is bound, by 
his duty to his freighters, to perform. Mr. Arnould gives also 
the additional reason, that the sails and spars are not sacrificed, 
but only hazarded. We shall consider this latter reason before 
proceeding to dispose of the more general principle alleged in 
favour of the rule in Covington v. Roberts. Mr. Arnould cannot, 
of course, consider it necessary that property is to be annihilated 
or even to be changed in specie before it can be considered to 
be a subject for average contribution. Where, then, will the 
Kne be drawn between hazard and sacrifice ? The object even 
of a jettison is not to destroy the property jettisoned, but to 
preserve the ship and the remainder of the cargo. We do 
not, therefore, perceive the wisdom of Mr. Amould's obser- 
vation in support of his view on this point, " that the loss 
though resulting from the measure adopted, was not its foreseen 
and intended consequence at the time it was resorted to : what 
the captain intended was not to carry away his sails and spars, 
but only to crowd sail and escape." It is of little consequence 
what the captain mainly intended, if the injurious result 
be readily foreseen, and highly probable, as no doubt it is in 
such a case. 

Goods put into lighters, with a view to the safety of the 
vessel, as, for instance, to set a stranded vessel afloat, are, if 
lost, admitted to be proper subjects of average contribution. 
This is a condition of a part of the cargo that is closely 
analogous to a press of sail. But to address ourselves to the 
more plausible reason assigned for the rule, by Bonlay- 
Paty, that a press of sail is an act within the ordinary province 
of the captain's duty, we must say that this reason involves a 
manifest petitio principii. It assumes that nothing short of a 
direct act of sacrificing property can constitute a claim for 
general average contribution. Such a sweeping rule would 

* Bonlay-Paty on Emeregon, vol. i. p. 62, ed. 1862. 
t Arnould on Marine Insurance, vol. ii. p. 896, 2nd ed. 



22 International General Average. 

leave the general average category short indeed. We hold, 
on the contrary, that a hazard of property may be a 
general average act to the amount of the loss sustained. If 
the property hazarded became wholly worthless, Bonlay-Paty 
would, it is likely, consider it, in such a contingency, to 
become, ex post facto, a general average loss. Such a view, 
although preferable to the opinion which, in all cases, excludes 
from the general average category property that has been 
merely hazarded, is, nevertheless, very unphilosophic and 
impolitic. A general average act is, as all its definitions 
express, essentially a rational, voluntary, and prudent act. 
It is,, therefore, complete, as regards the claim of the owner 
of the property sacrificed, when he or his agent pro hoc 
vice has performed his Own part by doing or consenting to 
the performance of the act, although the quantum of remu- 
neration cannot be ascertained until the actual amount of his 
relative loss shall have been ascertained at the issue of the 
adventure. The policy of the whole doctrine of general 
average is aimed at human motives and the will, and has no 
reference, as regards the grounds of claims as distinguished 
from their pecuniary estimation, to the results of an act 
that is in itself a general average act. Any other principle 
would weaken the motives for making such sacrifices upon 
proper occasions. But even though we should concede that 
the crowding of a press of sail to avoid a lee shore, or to 
escape capture, is within the ordinary scope of a captain's 
duty, what reason is there to consider that the captain will 
generously sacrifice the property of his employer rather 
than a part of the cargo? The observations we offered 
with respect to a voluntary stranding equally apply to the 
present question. A press of sail may, in almost all cases, be 
commuted for a jettison. The only effect, therefore, of the 
rule of English law which this resolution tends to perpetuate, 
is to diminish the number of cases in which a press of 
sail will be resorted to, and to increase the number of jetti- 
sons. The law thus operates to cause a greater destruction 
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of property than would take place if the injury resulting from 
a press of sail were^ in all cases^ comprised in the category of 
general average acts. Cut bono to assert that the i^aptain 
should put on a preas of sail without seeking any special 
remuneration for the loss occasioned to the ship by such a 
strain upon her, when no person, except one having a part in 
the government of the ship, is likely to know when or 
where a press of sail is necessary, or could be substituted 
for a jettison? The unanimous resolution of the Congress, 
however, is, in all probability, the decision at which the 
Legislature will arrive. 

The ultimate object of the forthcoming Bill being not only 
to settle the law of general average in Great Britain, but 
also to furnish a legislative precedent for the adoption of all 
other countries, especially of those which had representatives 
at the Congress, the English Act is more likely to aim at a 
conformity with the views propounded at the Congress than 
at any very close adhesion to philosophic principle. Indeed, the 
logical foundation of the doctrine of general ave;rage received 
little attention at the hands of the Congress ; and the present 
resolution appears to be eminentiy well calculated to work mis- 
chievously if it become law. Its net effect will be to remove 
all desire on the part of the captain to hoist a press of sail 
whenever it can be avoided, and to multiply cases of jettison. 

The eighth resolution, which was carried at the Congress by 
a majority of fifteen votes to four^ is as follows : — " That 
wages and provisions for the ship's crew shall be allowed 
to the shipowner in general avarage &om the date on which 
his ship reaches a port of refuge under average until the 
date on which she leaves it, the allowance for provisions to 
be calculated at a fixed rate." 

This resolution is opposed to the present law. It was 
decided in Fletcher v. Pool^ Park,. Ins. 89, and in Power y. 
Whitmorey 4 M. & S. 141, that expenses of the class referred 
to in this resolution are not of a general average nature, in 
case the repairs during the making of which the expenses are 
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incurred are only particular average. In Plummer v. Wildman, 
3 M. & S. 482, where part at least of the repairs were occa- 
sioned on account of a general average loss. Lord Ellenborough 
decided that the wages, &c., paid during the period while the 
repairs were being made were not general average. The rule 
in the United States is even more liberal than the resolution 
before us. In that country wages and provisions for the ship*8 
crew are allowed in general average from the time the ship 
makes an alteration in her course to bear up for a port of 
refuge: nor does the American rule distinguish the case 
where the damage which leads to the d^ation or the delay 
is a case of general average from those where it is only a 
particular one. The adoption of the American rule was ad- 
vocated at the Congress by Mr. Bradford, the delegate from 
Boston, Massachusetts, but it was objected to by Mr. Baily, 
the delegate from Liverpool, on the ground that it would lead 
to endless disputes as to when the dividing point in the course 
was reached. We think that Mr. Baily's objection does not 
strictly apply. The wages and provisions referred to in the 
resolution are chargeable upon insurers from the moment of 
a departure from the course of the voyage for the purpose of 
repairs and refitting. Such being the practice as between the 
insurers and insured, the application of a like rule for general 
average purposes cannot be practicable. 

With regard to the main principle embodied in the resolu- 
tion, we give it our entire approval. It is clear that where 
the primary damage is general average, the incidental outlay of 
wages and provisions must be of the same nature. This appears to 
have been the opinion of Lord Tenterden in his treatise on ship- 
ping,* and is likewise the opinon of Mr. Arnould.t The 400th 
Article of the Code de Cojnmerce allows these expenses in 
general average only " provided the loss to be repaired was vo- 
luntarily incurred for the common benefit and the ship freighted 
by the tnonth.^^ We consider this latter condition to be wholly 

♦ Abbott on Shipping, Part 358, s. 7, p. 350, 5th ed. 
t Arnould, Mar. Ins. 91 1, 1. 2, tit. 1 1, a. 4. 
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irrelevant to the principle of general average, which applies alike 
to all losses voluntarily incurred for the common benefit It was 
held in Power v. Whitmore, ut sup. that the bearing up for a port 
of refuge is in all cases a general average act, even though the 
primary damage should be a particular average loss only. But 
this ruling is very illogical, inasmuch as the principle on which 
it is founded would constitute all serious damage, such as 
would render a bearing up to a port of refuge unavoidable 
general average. It would thus make general average to be a 
question of the degree of damage committed, without any re- 
ference to the kind of injury as voluntarily or involuntarily 
sustained. Indeed, it would operate as a bounty upon ship- 
owners sending unsound, if not strictly unseaworthy, vessels to 
sea. We think, therefore, that the distinction taken by Lord 
Tenterden between the case of bearing up for a port of refuge 
on account of a general average loss to the ship, and a similar 
act occasioned by a particular average, is founded on principle 
and recommended by its expediency. 

If it be said that the proprietors of a perishable cargo have 
as good a right to a general average contribution for losses 
sustained by them on account of a delay at the port of refuge 
as the shipowner has for wages and provisions consumed during 
the same period, we reply that the former certainly have an 
equally good abstract right to compensation for such losses as 
the latter, but that they do not equally come within the scope 
of the doctrine of general average. The main object of the 
policy of that doctrine is, as we have shown, to encourage the 
performance of general average acts on all proper occasions ; 
and, for that reason, we have considered that doubtful claims 
on the part of the shipowner should be included in, and similar 
claims on the part of shippers excluded from, the general 
average category. The principle of the resolution does not, 
we think, tend to encourage fraud on the part of the ship- 
owner under the plea of average ; he will never be under any 
temptation to protract the delay, for he would himself have to 
pay a portion of the expense. Sometimes, indeed, unfavour- 
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able weather might set in when the repairs were nearly com- 
pleted^ and the captain could then doubtless^ if he so chose, 
change the particular into a general average, by postponing the 
completion of the repairs. This, however, could not be done 
with any great chances of secrecy or of impunity. 

The wages and provisions of which the shipowner is at the 
expense during detention at a port pf refuge have, we think, 
all the leading characteristics of a general average act, when- 
ever the primary cause of putting in at the port is a general 
average act. They are the direct and foreseen consequences 
of putting in at the port, and are wholly unlike ordinary wear 
and tear, since injuries of the latter kind are not voluntarily 
inflicted by the sufferer on himself, but happen while the vessel 
is engaged in the actual prosecution of the adventure. The 
description of outlay referred to in the eighth resolution is a 
voluntary expenditure, and, being somewhat collateral to the 
main object of the adventure, cannot, therefore, well be con- 
sidered analogous to the ordinary wear and tear of the ship. 

The preceding eight resolutions relate to the principles which 
should be used for determining the nature of a maritime loss 
in its relation to general average ; the next three are intended 
to elucidate a different phase of the doctrine — viz., the proper 
mode of estimating the contributory values of the property 
liable to the contribution. As to these values, widely different 
rules prevail in America, England, and the Continental States. 
We sometimes find the ship estimated at one-half her value, in 
other cases at four-fifths, and frequently for her actual value. 
The freight sometimes is in some cases computed at one-half 
its gross amount ; in others, on the gross amount, less wages 
and port charges, or less wages and provisions. Great diver- 
sities also prevail with respect to the contributory value of the 
cargo. 

The ninth rule adopted by the Congress is as follows: — 
*' That, when the amount of expenses is less than the property 
finally saved, the contributing values of ship, freight, and 
cargo ought to be their values to the owners of them respec- 
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tiyelj at the tennination of the adventure." Expenditures 
differ from sacrifices in their relations to general average in 
two respects. First, they must be contributed for (unless 
secured on bottomry or respondentia only), no matter whether 
the adventure succeeds or fails; secondly, the contributory 
values of the interests chargeable with such expenses are their 
values at the time when the expenses were incurred, and not, 
as is the rule in respect to sacrifices, their values at the termi- 
nation of the adventure. The class of expenses to which the 
present resolution and our comments thereon apply are losses 
of an extraordinary nature not coming within the scope of the 
ordinary duty of the shipowner, and which are also incurred 
for the comiiion benefit of both ship and cargo. If they possess 
the former characteristic only, they are termed petty averages, 
for which the shipowner has no claim even on his underwriter. 
If of the latter nature only, they are particular average losses, 
which ultimately fall on the underwriter. 

The principle upon which this resolution proceeds is truly 
sound. We should gladly see the whole adventure regarded 
in all cases where such an estimation is practicable as a single 
indivisible risk. The estimated value of the ship should of 
course not be its value at the port of destination, unless ships 
were usually bought and sold there. The principle of this 
resoiiition might, we think, have been extended to >cases of 
sacrifice, provided that a wreck has not occurred. In such a 
case, or if, for instance, the expenses amounted to £1000, and 
the value of the property saved was £600, which belonged to a 
single owner, it would be absurd first to make the owner of the 
property saved hand it all over to the creditor of the adventure, 
and then burden the same shipper with a greater proportion of 
the remaining balance of £400 than was thrown upon his co- 
adventurers, no part of their property being saved. Such a 
rule would tend to the destruction of property, as the owner 
would have no inducement to exert himself for its preservation 
after a wreck. It is not, indeed, likely that the expenses wiU 
often exceed the value which the ship and cargo will have at the 
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port of destination^ except there have been a wreck. Never^ 
thelesB^ it is possible that, by reason of several jettisons, the 
property finally saved will be, even though there shall have 
been no wreck, less in value than the expenses. 
The tenth rule is as follows : — 

^' That when the amount of expenses is greater than the 
value of the property saved, the proceeds of the property 
BO saved ought to be applied towards those expenses, and 
the excess of the expenses over the proceeds ought to be 
apportioned as if the whole property had finally reached its 
destination." The principle implied in the latter clause is 
sensible enough, but its first provision is, we think, very 
objectionable, as tending to discourage the preservation g£ 
wrecked property. To take the case mentioned by us in our 
observations on the eighth resolution, it appears to be very 
absurd to deprive the owner of the property saved just as 
if it had not been preserved. In the civil law, as also in those 
systems of Jurisprudence which are mainly derived from the 
civil law, wrecked property does not contribute for sacrifices. 
This is an extreme principle, which tends to discourage 
jettisons, and is even more unsound than the principle of the 
resolution before us. Perhaps the rule that property saved 
from a wreck should contribute for previous general average 
acts at one-fourth its value, minus salvage, would suflScllntly 
provide both for the due performance of general average acts, 
and also for the preservation of wrecks. 

The last rule propounded by the Congress is : — " That, in 
fixing the value of freight, the wages and port charges up to 
the date of the general average act ought not to be deducted, 
and the wages and port charges after that date ought to be 
deducted from the gross freight at the risk of the shipowner^" 
The principle of this resolution is sound. The question as to 
what property should contribute for a general average act is 
always solved by ascertaining what property was at stake 
when the danger was imminent. The wages and port charges 
up to the date of the general average act are already 
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incurred, and are, therefore, at stake. The wages and port 
charges that are to be paid after the general average act are 
contingent upon the ship's preservation, and, therefore, these 
charges do not enter into the value of the freight at stake 
when the general average act is performed. 

Wearing apparel and passengers' luggage do not contribute 
in general average, on the ground that they do not pay freight 
We think the alleged reason insufficient; but we think they 
should not be subjected to general average, for the same 
reason that incomes below a certain minimum are not taxed. 
Contribution on articles like these would resemble in its 
nature a poll>tax, and would require a disproportionate 
sacrifice to be made by the poor. 

Provisions and warlike stores are likewise exempt from 
general average contribution. {Brown v. Stapleton, 4 Bingh. 
119.) We consider this class of exceptions to be based on no 
sound principle. They should, doubtless, contribute as well 
as the ship. Accessorium principale sequitur. Goods belong- 
ing to Government were supposed to be a privileged excep- 
tion. The contrary has been decided by Mr. J. Story, in 
the case of The United States v. Wilder, in re schooner Jasper , 
May, A.D. 1838, 2 Phil, on Ins. 161. The principle of this 
decision is most sound. Any other rule would unduly tax the 
shippers, to the exoneration of all other citizens of the same 
state ; that is, it would tax those who, as far as the circum- 
stances of the adventure tend to show their condition, are the 
least able to meet such extra pressure. 

Mr. Benecke is of opinion that freight when paid in advance, 
at the outset of the voyage, should be added to the value of the 
goods, because it is at risk. Stevens, Phillips, and Amould 
are of the contrary opinion, on the ground that the shipper 
is a purchaser of the freight. But is he not a purchaser of the 
goods ? On this principle, therefore, goods should never con- 
tribute. 

We have overstepped the limits which we had originally 
marked out for a review of this very interesting and important 
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brancli of jurisprudence. If the law on this matter be im- 
mediately settled^ as, we hope, will be the case, it will effect 
a great saving in commercial transactions, both preventively 
in its due provision for the security of property at sea, and 
remedially in its help in the adjustment of general average. 
It will even tend to lower the rate of premium in marine 
insurances independently of the estimated value of risks, 
because it will impart a definiteness to insurance terms that 
they do not at present enjoy, and so diminish the expense 
of settling insurance contracts, and of adjusting claims on 
policies. The contemplated international assimilation of the 
average categories will, moreover, be a step in the direction of 
a fixed international code of law, which will comprise the more 
important cases of the present conflict of public and private 
rules of jurisprudence. The necessity for such a code is 
sufficiently proved by recent events ; it is also, we are happy 
to observe at the present day, a paramount sentiment of jurists 
and politicians. 



Art. III.— the RIGHTS, DISABILITIES, AND 
USAGES OF THE ANCIENT ENGLISH 
PEASANTRY. 

Pabt II. — The Burdens and Restraints of Villenage — 
excluding Services, 

TN early times freemen formed a mere section of the people, 
and the bulk of the English population was in a servile 
condition. Some of the bondmen were captives, or the 
children of captives ; others had been reduced to servitude by 
distress, by debts, or crimes ; but they were not all of them 
absolute slaves, for even among the convicts there were some 
who were not slaves, but serfs. 

The slave and the serf ought not to be confounded. In 
acquiring the use of land, a slave made the first step towards 
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freedom. In this manner a thrall-bred man became loor-^bredy* 
and — although still a bondman — he might hope^ by good con- 
duct or by the lord's bounty, to rise to the higher condition of 
a geneatman, or free farmer, and even to become a freeman^ 
and a freeholder, — ^to become the absolute owner of his little 
croft. 

In Anglo-Saxon times, the political station of a freeman was 
determined by his were — ^it was his worth or value ; and the 
wergyld was the fine paid in compensation of his life. The 
abolition or disuse of the system of wergyld was an encourage- 
ment of liberty, since it removed the strongest mark of dis- 
tinction between freemen and unfreemen. 

The free or unfree condition of a man descended to his 
posterity. At the close of the thirteenth century, many 
peasants in England were still affected by the crimes or the 
misfortunes of their remote ancestors. By that time there 
was an end of absolute slavery, and the bondmen were all 
serfs, or the children of serfs. But if there was bondage in 
the blood, the subjection could not in every case be founded 
upon tenure ;t the children of a tenant in pure villenage could 
not be the lord's tenants — the lord could not supply them all 
with houses and' farms. If we admit bondage of blood, we 
must allow the existence of personal bondmen. 

It must be owned that there is something more than a 
technical distinction between a bondman without a farm and 
an absolute slave. A slave is a slave in relation to all men ; a 
bondman in Fleta's time, was a bondman only in relation to his 
lord ; he was a freeman in the sight of all other persons.} We 

♦. . . . Now there were three convicts hurhcerde and three pedwharde^ 
whom the bishop and the brethren gave me, together with their offspring. . . 
The expressions used in this passage seem to show that some of thewftepeowe 
men upon this estate enjoyed a higher condition than others, being cnltiyators 
or boOTS, while the others were strictly slaves. — (1 Saxons in England, 216.) 

t Servi autem sub potestate dominorum sunt, nee solvitur dominica 
potestas quamdiu manentes sunt in villenagio, sive terram tenuerint, sive 
non.— (1 Fleta 7, § 7.) 

I Yillanus dum vixit versos omnes liber fuit prseter^uam versus dominum 
snmn. — (5 M. 6, § 28.) But see Glanvil v. 5, or Regiam Majestatem U. 9, 
and 2 Hallam's Middle Ages, 302. 
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fear, however, that there were virtual slaved in western Europe 
for some time after the legal extinction of slavery. How hard 
must have been the condition of prisoners and of kidnapped 
persons, especially women I Sir Edward Coke mentions the 
case of a niefe de eu et trene ; that is, of the water and whippe 
of three cords, meaning such a bondwoman as is used to servile 
works and correction.* On the other hand, it must be said 
that we hear little in later times of personal bondmen, and that 
bondage is usually spoken of as an incident of tenure. 

When we read of the sale of tenants in villenage, with their 
tenements and their children, we understand the meaning of 
the instrument to be, that the land is sold with the peasantry 
settled upon it, as a modem estate might be sold subject to a 
lease; it seems, however, that in the eleventh or twelfth 
century, a bondman not in the occupation of land could be 
transferred with his whole issue to a stranger. The document 
below — ^not a solitary specimen — looks remarkably like the 
assignment of a chattel, f 

The next note contains part of a deed of emancipation ; it 
will be seen that the villein and his children are not merely 
released from every bond of servitude and nayvity, but are 
endowed with an estate in fee simple. J 

♦ Co. Litt. 25 b. 

t Sciant presentes et futuii quod ego Johannes filius Thome vendidi et 
quietum clamavi de me et heredibus meis domino Hugoni Abbati Sancti 
Edmundi et successoribus suis imperpetuum Sewal, filium Will, de Wurtham 
cimi tota sequela sua et omnibus catallis suis et toto tenemento quod de me 
tenuit in Wurtham sine retinemento pro sexdecim solidis Argenti quos idem 
Abbas mihi dedit. . . . (Add. MS. 14850, f 59. A Bury RentaL) 

Omnibus ad quos presens scriptum pervenerit Hugo Gemygham sal' 
noveritis me dedisse et concessisse tam pro me quam pro heredibus meis 
imperpetuum domino Henrico Abbati sancti Edmundi et successoribus suis 

J^artinum de Gyselyngham fil* Andree burhard cum tota sequela sua 

(fl3b.) 

f Omnibus. . . . Johannes dei gratia Abbas de S. Edmundo salutem 
in domino sempitemam. Noverit universitas vestra quod nos mero et 
nnftniTni asscusu et conscusu totius conyentus nostri, volumus et concedimus 
pro nobis et successoribus nostris, quod Nicholaus filius Ade de Botuluesdale 
et omnes pueri sui cujuscunque sexus fuerint suscitati de corpore suo vel 
suscitandi uberi sint et libere conditionis jpermaneant. . . . Ita quod. . . . 
ab omnimoda servitute et Nayyitate quieti et absoluti remaneant in per- 
petuum. Volumus et concedimus quod idem N. et heredes sui seu assignati 
habeant et teneant unum messuagium cum undecim acris terre orabilis cum 
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Nayvity or niefty — nayvitas, natiyitas— ^meaning the con- 
dition of hereditary bondage, appears to be the French word 
which now eignifies rustic innocence. Pure villeins were 
called luefs — nativi, because they were bondmen by birth, or 
of blood; nativi a principio— aboriginal bondmen; nativi 
stipite — because their stock could bear nothing but bondmen.*^ 

As it was usual for children to follow the condition of their 
father, the lord had to look narrowly after the morals and 
marriages of the daughters of his farmers. A case of female 
incontinence was punished by a fine called Legrewite or Leyr- 
wite, and the birth of an illegitimate child was followed by 
another called childwite, which in one of the manors of Bury 
Monastery was fixed at 2s. Sd. : it was due from the guardian, 
who might be the father or the brother, of the unfortunate 
damsel, t In some cases the young woman went through a 
grotesque act of penance. At Farringdon, a tenant's daughter, 
on being convicted of incontinence, forfeited forty pence — ^na 
small sum in the reign of Henry III — ^to the lord of the 
manor ; which was only remitted on condition of the ofiender'a 
appearing in the lord's court, carrying a black sheep on her 
back, and making confession of her shame. ^ 

daabus acris marisci de nobis et successoribus Dostris in Redgrave cum 
omnibiis pertinenciis, quod idem N. tenuit in manu sua die confectionia 
presentis scripti de feodo nostro sine habeat plus vel minus, libere quiete 
bene et in pace in feodo et hereditate in perpetuum ; faciendo inde nobia 
et successoribus nostris homagium, et reddendo inde similiter per annum 
aube de Redgrave tres solidos et octo denarios ad quatuor tenuinos anni. 
— (ffl2, 12 b.) 

* Nay vitas (4 Fl. 2, § 8 ; 11, § 6. 5 Fl. fi, § 39.) Nativi a principio. . . 
Johannes peter nativus tenet in bondage (Domesday of St. Paul's, 81, 82.) 
Nativus de stipite. (Blount Fra^. Ant. 467.) Bondschepe, nativitas. Bond* 
man, servus nativus. (Promptoniun Parvulorum.) 

t Heam*s Adam de Domerham, 339. Pro Ghildwyte quando evenerit 11««. 
viii^;. (Harl. MS. 3977, f. 84,) predictus W. de S. camem et sanguinem. 
emit et si filia ejus in adulterio pregnans iuerit dabit leirwitam ad voluntatem 
domini (2 Hundred Rolls, 768,) dabit etiam pro qualibet lierwvte 11^. 
(Blount, 482.) Omnes tenentes de Tjnmuth cum contijgerit solvent la^ew^t 
pro filiabns vel ancillis suis, et etiam merohet pro filiabus suis mantandis, 
preter dominum Philippum de Marstun qui liberatus est de illo servitio*. 
(a Monasticon, 318.) 

I Lysons' Berks, 278. At Enbome and Cbaddlewortb, TBerks,) Eil* 
mersden, (Somerset,) Torre, (Devon,) Cardinhan and Tolskedy, (Corn- 
wall,) a widow could recover an estate, lost by misconduct, if she chose ta 

VOL. XIV. NO. XXV. D 
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The fine called mercliet, wUch means ransom^ was to par- 
cliase a partial emancipation of the tenant's children. Serfs 
were said to buy their blood — to give merchet for their flesh 
and blood. This payment perhaps extinguished the personal 
part of the subjection, leaving a bond-tenant's son liable to the 
obligations of base tenure, as soon as the tenement should 
come into his hands. The young man, until merchet had 
been paid for him, could not be tonsured, or promoted in any 
manner inconsistent with the lord's future and contingent 
rights.* 

Merchet, called also gersum, when paid for the bondman's 
daughter, was to purchase the lord's approval of her marriage. 
The lord might object to her marriage with a stranger, even 
of her own condition; and by marriage with a freeman she 
became free during coverture, if not free for ever.f The fine 
was not paid by her intended husband, but by her father, or 
by the person who stood in place of her father. The distinction 
is important ; when paid by the father, the fine could be no 
more than a return for the lord's assent to the marriage, which 
the lord might be well entitled to give as the protector, per- 
haps the legal guardian, of the young woman ; when paid by 
the bridegroom, it might possibly be regarded as a payment in 

ride into Court on a black ram, and to rehearse some do^grel rhymes. 
(JacoVs Law Diet. ; Spectator, Nob. 614, 623 ; Ljsons* Berk^ 257, 274 ; 
Cornwall, 57, 63; Blonnt, 481.), 

* Omnes predicti dabnnt heriett et meichet scilicet redemptionem fiicere 
pro filio et pro filia marit* nee licet alicui filium suum ooronare puUum 
maseulmn vet bovem de propria nutritura vendere sine licencia. (2 Hun- 
dred Rolls, 722.) .... sunt tenentes illarum nativi et send de saneuine suo 

emendo ad voluntatem dominorum quorum tenentes sunt In cotag* 

de eadem condicione .... in cotariis qui non sunt servi sed tenentes ad 
firmam (323) .... est idem Willielmus tam servus quod non potest filiaa 
maritare nee pullos sibi pullatos masculos vendere sine lioenda domini (325) 
dat merchet pro came et sanguine (344 bis 346). 

In Harl. MS. 445 is an account of the fines paid by the villeins of Ramsey 
Monastery between 1400 and 1468. 

t j]a.d. 1327.] Cum eoclesia nostra Croiland dampna non modica susti- 
nuent, ex eo quod hactenus permissum est liberis hominibus sen aliorum 
nativis terras nostras serriles sen custumarias gersumare in curiis nostris, ac 
etiam ex eo quod permissmn est nativas nostras liberis hominibus sive 
aliorum servis cum terra nostra servili desponsarL Quidam siquidem pro- 
cessu temporis damaverunt se in dictis terns habere liberam tenuram .... 
(2 Monasticon, 120, 121.) 
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redemption of the bride's person. Most people have heard ' 

that there are traces in Scotland^ and Ireland, and on the 

Continent, of an infamous claim which used to be made by 

certain lords at the time of a vassal's marriage. The claim 

was not put forward as an absolute right; still, it could only 

be debarred, and the honour of the newly-married couple 

preserved, by a donation, or by the performance of some idle 

service:* even under such limitation the claim is barbarous 

and brutaL We have met with no distinct evidence of the 

existence in England of this never-suflSciently cursed ** custom 

of the country; " but find tiiat in some places the bridegroom 

had to procure a licence. At Swincombe, in Oxfordshire, tiie 

bondman could not get a husband for his daughter, and could 

not take to himself a wife, without the lord's permission, f 

A fine used to be paid by a freeman in the occupation of 

bond-land on the marriage of his daughter ; but there was no 

more degradation in such a fine than there now is in the 

Archbishop of Canterbury's charge for a marriage licence. 

At Southfleet, Frindsbury, Wouldham, and other places in 

their neighbourhood, a tenant who wished to give his daughter 

in marriage had to announce the marriage to the warden or 

bailiff of the village, and to invite him to the wedding ; 

the girl could not be married to any one out of the manor 

* Droit de prendre sur mes homines et autres, quant ilz se marient, diz 
floulz toumois et une longue de pore tout au long de reschine jusques h 
foreille, et la queue francnement comprinse en ycdle longue, avecques ung 
gallon de tel bruvaige comme il aura aux nopces, on je puis et dois, 8*il me 

{)lai8t, aler couGhier avecque TepouBee, en cas on son mary on personne de par 
ni ne me paieroit 2i moj ou ik mon commandement Tune des choses dessus 
declairees. (Delisle*8 ** Class Agricole en Normandie,'* 72.) 

t Nee poterit filiam suammaritore nee uxorem ducere sinelicenda domini. 
(2 Hundred Rolls, 758.) 

Si aliquis qui vixerit secundum legem tIUsb fomicatus fiierit cum filia 
alicujus rustici intra burgum, non dabit merchet nisi earn desponsaTerit. 
(Bye-laws of Egremont, Nicolson, and Bum.) 

bedgeld is that at every wedding of the men and women of the homage, the 
lord was to have a certam bed or the price, according to the degree of the 
person married, whether noble Or ignoble. (Customs of Eocles, 33 Ed. I. ; 
9 Blomfield's Norf. 293.) 

. S. T. Coleridge, in a note on Beaumont and Fletcher's "> Custom of the 
Country,** tries ta palliate or account for the odious privilege* It is noticed 
in other dramas, as in Massinger^s/* Guardian,*' but hardly spoken of as an 
English usage. 

D 2 
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without the lord's good-will; an heiress could not be'miurried 
even to a neighbour without the lord's consent* A tenant at 
He^dington paid no fine on the marriage of his daughter 
within the manor— -he paid two shillings for leave to give her 
in marriage to a stranger; but we are told that this payment 
was on account of the chattels which might be removed out 
of the manor with her.f It was to give the lord some control 
over the young woman's dowry, not over her progeny, and 
was connected with the common stipulation that the tenant 
should sell no colts and buU-calves without leave, — astipulation 
usually made with free tenants of bond-land as well as with 
villeins, grounded on the presumption that the farm had 
been originally stocked by some ancient landlord,^ — and 
designed to secure the landlord's estate from impoverishment 
When we consider the l(Mrd of a manor to be the patron and 
protector of all within it, there seems to be nothing very 
offensive in his arrogation of assent to the marriage of his 
tenant's daughter. Such a claim could never affect the 
personal condition of a freeman : a freeman in the occupation 
of bond- land might even pay redemption of blood, merchetum 
sanguinis, without degradation : § no service, no compliance of 
any kind, could degrade a freeman ; he could only become a 
villein by his own confession in a court of record. || 

On the other hand, the lord might emancipate his villein by 
want of caution \ if the lord vested the ownership of lands 

* Cushunale Boffense. 

f Si homines predicti filias extra libertatem dicti manerii maritare volu- 
crint dabunt domino pro (jualibet filia sic maritata duos solidos et hoc pio 
catallis extra libertatem dicti manerii cum ipsa remotis et si infra liberta- 
tem ejuadem manerii eas maritayerint nihil dabunt pro maritagiis earundem. 
— TKennefs *Tarochial Antiauities.*') 

\ Yillani . • • . Hugo Golegrim unam dimidiam viivatam terre cun^ 
stauro quondum antecessoribus suis tradito. — (2 Hundred Soils, 770.) 

A Tillein could only purchase lands and goods privily, but he had a recog- 
nised interest in the stock attached to his fium. 

S li:ietaS,!8; Fleta 13, § 1. 

I 19 Hen. YI. .^2. Newton demaund del testimosnes come procheins 
estes Tous de son sanke, aue disont que fueront ses uncles ? Newton— estes 
T0U8 Tilleins le plaintifer que disoyent oue oyel. INewton — ore si vou^ 
fuistet franks devant, ore tous avez vous tier^ votre hetres de votre corps 
destre villeins a luy imperpe(ii»«m per c'est conusancanoe, quod nota.-— 
(Brooke tit. ViUenage.) 
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in the villein^ received ht>mage from him, cnr gave a bond 
to him, the villein was enfranchised. Suffering the villein to 
be on a jury, to enter into religion and be professed, or to stay 
a year and a day in ancient demesne without claim, were 
enfranchisements. Bringing ordinary actions against him, 
joining with him in actions, answering to his action without 
protestation of villenage, were also enfranchisements, by 
implication of law. Most of the constructive manumisdons 
above-mentioned were the received law, in the opinion of Mr^ 
Hargrave, as early as the reign of the first Edward.* 

A freeman could never be sold, but in early times his 
service might be assigned or transferred: the deed in the 
margin cannot possibly relate to a villein, — ^we may be con- 
vinced of that by the mention of homage, f 

Chevage or head-money was a poll-tax upon viUeins, or 
upon certain classes of them, upon persons of servile condition 
not in the occupation of land, or upon onlepy — that is, single 
unmarried persons. Chevage was in name an arbitrary 
charge ; but was, of course, limited by the custom of the manor. 
The carter and byreman at Winterborne were not required to 
pay chevage at the hall-mote on Hock-day. At Swaffham, in 
1280, the chevage paid by all persons abiding in the manor 
without land or dwelling-house was 3*. per annum ; at Coke- 
field, Suffolk, the sum returned as chevage was but %d. In 
Fleta we are told that bondmen who neglected to pay their 
annual chevage were considered incipient runaways.^ 

♦ Hargrave'8 argument in the case of Somersett. 20 State Trials, 89; 
Home's Mirronr; 111 Ed. 1768. 

f Sciant presentes et ftituri quod ego Johannes filius Thome de Wurtham 
vendidi et quietuni clamayi de me et heredibus meis in perpetuum Hugoni 
Dei gratia Abbati Sancti Edmundi et successoribus suis homagium et 
serritium Galfridi filii Aelwj cum tenemento quod de me tenuit et cum 
redditu vi denariorum quos idem Abbas et successores sui imperpetuum 
percipient : pro hac vendicione dedit mihi predictus Abbas v soliaos steriin- 
gomm. Et ego et heredes mei Warantizabimus predicto Abbati et succes- 
soribus suis predictum redditum contra omnes hiis testibus. . . . (Add. 
MS. 14850, f 60 b.) ^. 

\ Chevagium commoranlium in manerio, qui non tenent terram neque 
domicilium, valet per annum iii«. (Reg., Hon. de Richmond, 47 App.) 

Omiiis alepiman de tota soca de Hecham debet singulis annis unum 
denanum de chevagio. (Blount, 500.) 
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Although Yilleins were said to hold their land at the will of 
the lord^ their position was not really precarious ; they did 
not hold at the lord's arbitrary will^ but at the will of the lord 
subject to the custom of the manor. While they paid their 
dues and performed their services, the lord could not molest 
them ; if the lord ejected a sick villein, the villein was eman- 
cipated.* For trivial offences the villein was amerced, or was 
at the lord's mercy ; that is, was obliged to pay a fine assessed 
by a. jury of affeerors, who were sworn to spare no one for love 
or fear, and to punish no one too severely ;t for disobedience 
and disloyalty the lord could set his villein in the stocks ; if 
•others then came and broke the stocks to let the villein out, 
.the lord could have an action of trespass: the stocks were 
chiefly designed for vagrants and unruly servants. 

In the time of Edward I., bondage was looked upon 
as no part of the common law ; it existed by sufferance and 
by local usage, and was recognised, but only barely tolerated, 
by the law. The law was on the side of freedom. A leaper 
or land-loper — as a fugitive was called^ — could rarely be 

[Anlipe, lipi, lipig — single, solitary (Bosworth) ; an onlepj man and an 
onlepi woman.] . . . (Wicliffe's "Apology," p. 38. Camden Soc.) ] 
.... esse quietus de Chevag' ad hallemot de Hocke. (Add. MS. 17450 ; 
f 181; HarL 3977, f 49 ; 1 Fleta 7, § 7.) 

♦ 3 Fleta 1, § 8. 

f So that the villein enjoyed trial by his peers as well as the freeman. 
Perhaps " lex teiraB ** in the twenty-ninth chapter of Magna Charta may mean 
the law of the soil, the local law — " Nor will we pass upon him, nor send upon 
him, but by lawftd judgment of his peers, or by the law of the land " — vel 
per legam terre, 

ILepare, or runner away — Aisax, fugitivus. (Promptorium Farvulorum.) 
very fugitive was not a frienmess refugee. Dicunt quod <}uidam nativus 
domini Wimelmi de Sancto Omero manebat in Wilton sine hcencia domini 
sui et venit ad nundin* ad viUamde Bricford ad galam Augusti ut ibi merces 
venderet et emeret intimatum fuit ballivo dicti Willielmi quod talis inventus 
fuit in dicta villa venit ballivus et ipsum attachiavit et duxit eum ad curiam 
domini siu venerunt homines Comitis Comubiae de Wylton videlicet Moricius 
tunc ballivus de Wylton Stephanus de Croydon, Johannes Croye, Johannes 
Burmund . . . . et vellent ipsum habere dictus ballivus noluit ipsum 
dimittere nee ausus fuit venerunt prenominati de Wylton vi et armis et 
acceperunt omnes oves quotquot potuerunt invenire in pastura de Bricibrd 
et fugaverunt illas apud Wylton et tenuerunt eas contra vadium et plegg* et 
inde fugaverunt illas apud Bereford et de Bereford apud Mere et aaeo bene 
ceperunt oves ahorum hominum quam oves dicti Willielmi et hoc fecerunt 
homines dicti Comitis contra pacem domini Reeis et multe oves illarum 
mortue fuerunt propter illam fugacionem. (Rot. Hund. Wiltes, temp. Ed. I.) 
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recovered in a summary manner ; if he chose to deny his bon- 
dage, the writ of niefty did not give the Sheriff authority to 
seize him ; the question of his condition had to stand over until 
the Assizes, or had to be argued in the Court of Common 
Pleas. The writ of niefty* could only be used by a lord who 
had inherited the viUein, and was not allowed to a purchaser, 
or to one who had but an estate for life, or for a term of years 
in the villein. The claimant was required to produce two 
persons at least to acknowledge themselves the yilleins of the 
claimant, and to declare the fugitive to be of their blood ; the 
claimant was baulked if he could not find these vouchers. On 
the other side, the weapon of defence was a writ de Homine reple- 
giando, or a writ de Libertate Probanda : the former was not 
unlike the writ of Habeas Corpus; but Mr. Hargrave has shown 
that, owing to peculiarities in the system of pleading, the writ 
de Homine replegiando served a fugitive better than the writ of 
Habeas Corpus would have done. The fugitive often found a 
safe asylum in London, or in some other privileged town ; and 
even up in the country there were favoured precincts out of 
which he could not be torn after an undisturbed residence of 
a year and a day. 

It seems impossible to determine the extent of pure villen- 
age— to settle the proportion of pure villeins in the general 
population at any given time ; we can merely say that they 
were very numerous in some neighbourhoods, and that there 
were few or none in other parts at the end of the thirteenth 
century. Even at the end of the fifteenth century we hear 
of bondmen, and meet with deeds of emancipation, when 
villenage had become almost a nominal thing ; it died naturally 
— ^was not put out of existence — and was believed to be alive 
long after its end : we must take into consideration the con- 
stancy of the national character, and the persistence in Eng- 
land of insignificant forms. 

At one time villenage made a part of the feudal polity. 
The ties which bound a peasant to his landlord were like those 

♦ Fitzherbert's "Natura Brevium," 177, 182. 
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which bound a soldier to his martial chief. Dependence on 
a lord was thought no degradation^ and the state of society 
made independence impossible. The feudal system was ex- 
hausted as soon as the law became strong enough to protect 
an independent man. Then the military side of feudalism 
fell; villenage stood alone like a ruin — bare^ broken, idle, 
unoccupied, and quite unlike the political structures around 
it 

We need not attribute a long range of foresight, or very 
enlightened views of freedom, to the counsellors of Edward I. 
Their resistance to villenage was instinctive rather than de- 
liberate. Villenage in their eyes appeared to be a consequence 
of those powers of local jurisdiction which had been indis- 
pensable in former times on account of the weakness of the 
central power, but were no longer wanted since the central 
power had become truly imperial The same landlords who 
claimed a right to keep their dependents in bondage, usually 
claimed some degree of judicial power ; they claimed to have 
a more or less extensive cognizance over crimes committed, 
and criminals arrested within their precincts. Such a claim 
could only rest upon prescription; any such pretension not 
supported by immemorial usage would be soon upset by the 
King's Attorney. The general government struggled hard 
to extend its jurisdiction, to extinguish the private courts, to 
bring as many causes as possible before the courts at West- 
minster and before the Justices in Eyre. The private courts 
were not abolished, but gradually superseded. After all that 
the lords could do to keep their villeins from Assizes villeins 
constantly became jurors, and bond-lands were constantly 
drawn into the King's Courts, and were thus in the way to 
be turned into freeholds. Perhaps every circuit of the judges 
emancipated a number of bondmen. 

The chief incidents of base tenure which affected the villein's 
person are collected in one of Edward II. 's Year-books.* They 

* The fonn in 5 Edward 11. 157, is, "Come de nos vileynes en fesant de luy 
notre provost, en prenant de luj rechat de char et de saunk, et redemption 
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were — 1. the blood-fine, or marriage ransom already spoken 
of; 2« the tailk, or tallage, a variable charge, supplanted by 
jegular taxation, unless it endured under the name of chevage ; 
3. the obligation of undertaking the office of reeve, or bailiff, 
— ^an invidious dignity which the villein rather declined and 
avoided. 



Art. IV.— the MACHINERY OF LEGISLATION. 

T^HE condition of our Statute Book has long been felt to be 

a very grievous evil ; and notwithstanding the measures 

which have been adopted of late years for its reformation, 

there still appears to be little ground for hope in this respect. 

Most of the efforts which have been hitherto made have 
been of such a fitful and desultory character, and have so 
much eschewed regard to anything like principle or method, 
that unquestionably the time has come when lawyers should 
invoke the aid of the public towards a full consideration of 
the subject. 

It is a fundamental maxim of English Jurisprudence, that 
ignorance of the law excuses no one ; and yet it is hard to 
see on what principle the subjects of the realm are to be held 
responsible for failing to discern the meaning of enactments 
which legislators themselves cannot construe. The most im- 
portant Act that has lately been placed on the Statute Book 
is an extraordinary instance of this difficulty. Before the 
Bankruptcy Act, 1861, had become law, the unseemly spec- 
tacle of a Lord Chancellor and an ex-Lord Chancellor positively 
contradicting one another as to the legal effect of one of its 

pur fille et fitz marier de luy et de ces aunc et a tailler haut et bas a notre 
Tolente." (Hargrave, 20 S. T. 35.) 
Villani .... omnes debent esse prepositi ad volantatem domini et carnem 

et sanguinem redimere, (2 Hundred Kolls, 765.) per ilium 

•verbum Tol clamat sectam et sequelam de omnibus nativis suis, et taliare eos 
alto et basso pro voluntate sua. (4 Monasticon, 660.) 
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clauses was witnessed in the House of Lords ; and no sooner 
had the Act come into operation^ than its omissions and imper- 
fections became painfully apparent We pointed out in our 
November number one flagrant mistake, and more recently 
the public has been scandalized by the discovery that the Act 
made no proper provision for the salaries of the oflScers attached 
to the Insolvent Court. This last blunder, indeed, has led 
to controversy more brilliant than that which usually flows 
from a draughtsman's incapacity, and has enlivened the 
dulness of this " chickweed " Session with an interlude in 
which the champions of "honour and chivalry'* have exchanged 
a vulgar vituperation with the representative of public justice, 
and keeper of a Queen's conscience. That many more such con- 
tentions — ^though not between such distinguished disputants — 
are not unlikely to arise, may be assumed from the fact that 
the Act in question, besides repealing expressly a number of 
provisions of the former Bankrupt Law Consolidation Act, 
also repeals, by way of implication, all " such other parts of 
the said Act as may be inconsistent with this present Act.*^ 
Now, as the recent Bankruptcy Act was not an extempore 
efibrt of the law advisers of the Government, but was a second 
edition of a Bill which had been introduced by them into 
Parliament in .the preceding Session — and as, moreover, 
lawyers and leading men of all political parties at present 
profess great anxiety for the consolidation of our Statute Law — 
it might have been expected that a Bill embodying the great 
and much heralded law reform of the Session, would not have 
been characterized by the special vice to which the late Lord 
Chancellor of England attributed mainly the present confusion 
and uncertainty of the Statute Book. The late Lord Chan- 
cellor, Lord Campbell, when bringing forward the ^' Statute 
Law Revision Bill," 1861, thus expressed himself: — ^^ No 
lawyer," said his lordship, *^ however laborious had been his 
studies, could take upon himself to state what statutes were 
now in force, and what had been repealed, particularly after 
the vicious mode of passing Acts of Parliament by which 
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statutes were repealed^ not expressly, but by simply enacting 
that all statutes inconsistent with that particular Act should be 
repealed. The difficulty, of course, was to decide what 
statutes were inconsistent with it." So important was it, in 
the opinion of Lord Campbell, that the uncertunty arising 
from this fertile source of confusion should be removed, that 
he called upon the House of Lords, without hesitation, to pass 
a Bill expressly declaring the repeal of several hundred 
statutes extending back from the 19 & 20 Vict to the 11 
Geo. III., which had been in fact either impliedly or virtually 
repealed. This Revision Bill was no doubt the work of two 
able lawyers, (Messrs. Reilly and Wood,) who, if things con- 
tinue to go on in their present course, will probably be called 
upon to inform Parliament what it assuredly ought to have 
known before it passed the recent Bankruptcy Act, namely, 
how far that statute, virtusllly or by way of implication, was 
Intended to repeal the Bankrupt Law Consolidation Act of 
1849. When such a Bill as that which was passed last 
Session for the revision of our Statute Book comes before 
Parliament, it must be accepted upon' the joint responsibility 
of its authors and the law advisers of the Crown. It is plainly 
impossible for either House of Parliament, or any Select Com- 
mittee of either House, to examine its details with the neces- 
sary minuteness ; and even If It were otherwise, that would be 
only a reason why such examination should take place before^ 
and not after. Parliament made enactments intended to operate 
the virtual or implied repeal of existing statutes. 

We have alluded at some little length (by way of Introduc- 
tion) to this instance of the want of a good system in our manner 
of legislation, because it is to be feared that some such illustra- 
tion Is necessary to dispel the false notion now beginning to 
prevail in the public mind, that great advances are already being 
made towards a reformation of the Statute Book, and a better 
method of preparing important Bills for Parliament. The 
truth unfortunately is, that after all that has been said upon 
the subject^ and a vast expenditure of money, little has yet 
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been effected in Statute Law Consolidation^ and nothing at all 
in improving the form, arrangement, expression, and general 
character of Acts of Parliament, regarded as works of juris- 
tical art. 

It would be vain to attempt a history of the various 
Select Committees relating to the amendment of our system 
of law-making, or the numerous Statute Law Boards and 
Commissions which have been called into existence from time 
to time ; it is enough to say that the last proved the most expen- 
sive and disheartening failure of them all. It employed a number 
of persons at a heavy cost to draw several hundred Consolida- 
tion Bills which have ever since been mere waste paper. It 
commenced the actual work of consolidation before it had so 
much as discussed its most essential principles or the advisable 
methods of accomplishing it. Who can be surprised, therefore, 
that no good ever came of its uninformed labours ? Its reports 
were little more than chronicles of mistakes. Draftsmen with- 
out proper instructions set about their respective tasks in the 
way which seemed to them individually best. What wonder, 
then, that after years of labour, and after many thousand • 
pQunds had been expended, all was found to have been in 
vain ? After the work had been done, the discovery was made 
that different draftsmen had proceeded upon different prin- 
ciples. Some had confined themselves to the pure and simple 
labour of consolidation. Others thought it desirable not to 
perpetuate obvious errors, even though they \v^ere those of 
Parliament, and therefore corrected them. A few felt them- 
selves called upon to go so far as to attempt the amendment of 
the branch of law assigned to them. The Commissioners 
perhaps for the sake of consistency objected to the plans of 
each in turn. They found fault with mere consolidations, 
because they thought amendment to some extent desirable ; 
but, with even-handed justice, they took equal exception 
where amendments had been made, because they considered it 
expedient that amendments should be made by separate Acts 
which should afterwards themselves be consolidated. Happily, 
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the patience of Parliament at length became exhausted, and 
this Commission was swept away. 

With regard to the Criminal Law Consolidation Acts which 
were passed at the close of the Session of 1861, it may be said 
that they, at all events, are a large instalment of Statute Law 
reform, and are themselves an unquestionable testimony to the 
value of the labours of the numerous Commissions, Boards, and 
Select Committees, to which we have referred ; but what has 
been the history of the Criminal Law Consolidation Bills? 
It may be stated very shortly. About the year 1854, five gen- 
tlemen were intrusted with the task of consolidating the 
whole of the law relating to indictable offences. The result 
of their labour was the eight Bills which were laid on the 
table of the House of Lords at the end of the Session, 
1856. It was then stated that they had been revised by Lord 
Wensleydale, the late Chief Justice Jervis, Sir Fitzroy Kelly, 
and Mr. Greaves. Nothing, however, was then done by Par- 
liament, and the Bills were again consigned back to the 
charge of the Statute Law Commissioners, who in their next 
report, notwithstanding all the elaborate workmanship be- 
stowed on these productions, inform the public that they (the 
Commissioners) had been ^4ed to modify to a certain extent 
the views which they entertained when they first gave 
instructions for the preparation of these Bills." The new 
discovery thus announced was, after all, nothing more than 
that ^^consolidation should be accompanied by improvements 
which are not the subject of any differences of opinion or 
would raise any discussion, but merely remedying such de- 
fects as may be said to be accidental." At the close of the 
Session of 1857, these same Bills, after so much manipu- 
lation, were hurried through the House of Lords, with a 
speed that caused universal surprise, as soon as it was 
discovered in the House of Commons that the Bills were 
far from being a mere consolidation of existing law, as 
was represented in the Upper House, and were, moreover, 
disfigured by not a few startling blunders. For instance,. 
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although the Bills affixed ptmishments to offences^ they failed 
to repeal existing enactments against them. A similar fate 
befel the Bills in the two succeeding Sessions, being brought 
in at the close of each only for the sake of appearances, and 
not with a view to actual legislation. It was felt that they 
could not be proposed to Parliament as measures of consolida^ 
tion, pure and simple, and that so far as they pretended to 
be amendments of the law, their accuracy or authority could 
not be relied upon. But early in the Session of 1861, after 
a considerably increased expenditure of money upon these 
belaboured productions, and much retouching, they were 
again brought forward, with the further pretensions of an 
assimilation of the Criminal Law of Ireland to that of England, 
and also of some substantial improvements in both. The 
former blunder was moreover remedied by a repealing Act, 
which, however, was itself by no means free from mistakes ; 
and there were some puzzling and unmeaning alterations in 
the existing law which caused great doubt in the minds of 
lawyers, and also in the mind of Parliament, about accepting 
the Bills without going through the whole of them, clause 
by clause, which was obviously impossible. After much and 
very reasonable reluctance, however, and finally amid great 
haste and pressure, they have been admitted upon the Statute 
Book — an event, let us charitably hope, which may under 
existing circumstances prove to be for the best. But so far 
from these Bills being the subject of gratulation, they appear 
to us to afford the strongest possible proof of the necessity, if 
not of a department of justice, at least of some suitable agency 
for the accomplishment of such work as the preparation of 
important Bills, affecting our entire scheme of Jurisprudence, 
and the gradual reformation of our Statute Book. 

The foregoing observations relate only to such Bills as 
specially affect the administration of justice, and are introduced 
to Parliament by responsible advisers of the Crown. It is of 
course very desirable that every statute should conform to well- 
considered rules, as to the arrangement of its subject-matter. 
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Its mode of expression^ and its relation to existing law. But 
it were obviously premature to expect this5 so long as impor- 
tant Government Bills^ which are intended to create new juris- 
dictions, and to lay down explicit rules for their direction, or to 
make serious alterations in the principles of our system of 
Jurisprudence, are, botii in their inception and progress, 
characterized by such defects and misfortunes as we have men- 
tioned. The first step towards improvement, therefore, must 
be in the case of Government Bills ; and the time has certainly 
come when it ought to be no longer possible for the Attorney- 
General to present a Bill to the House of Commons framed so 
as to deserve the severest reprobation of the Lord Chancellor 
in the House of Lords— as in the case of the recent Bankruptcy 
BilL If ever tiiere is to be anything like science in the com- 
position of our Statute Book, ought it not to commence now 
that we are attempting its revision and reformation ? Of what 
use is. consolidation, if we proceed to accumulate fresh heaps 
of lumber which will speedily call for assortment or removal ? 
But while the same law officers who deplore the '^vicious 
system" of repeal by implication, and make it the apology for 
asking Parliament to accept upon trust an Act to repeal ex- 
pressly a multitude of enactments already impliedly repealed, 
introduce an important Bill tainted with the self-same vice, 
what hope is there of a consistent effort at improvement in the 
manner of legislation ? 

But the defects of our machinery of legislation are by no 
means confined to the manner of preparing Bills. Every 
Session the passing of any law Bill, however useful its pro- 
visions may be, and however littie opposition it may have to 
encounter, is becoming more and more uncertain. The Trade 
Marks Bill is an instance in point. In 1861 Parliament had 
assembled only a day or two when the President of the Board 
of Trade promised that this Bill would shortiy be presented to 
Parliament; and so it was. It passed the House of Lords 
early in March, and by the 15th of April had reached a second 
reading in the Commons. The 22nd was fixed for going into 
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committee upon it. This, however, was never accomplished, 
although the Bill was in the paper for this purpose not less 
than eighteen times during the months of April, May, June,, 
and July. The Bill was originally prepared at the entreaty 
of several Chambers of Commerce in the manufacturing 
districts of England, and other important bodies ; and this was 
the second Session in which there had been failure in passing 
it, owing to the obstructiveness of the House of Commons, or 
rather to the inefficiency of its machinery for dealing with, 
such measures. In the present Session the same difficulties 
seem to have arisen, as both the Bills introduced on the sub- 
ject, the one by a private member, the other by Government,, 
have been referred to a Select Committee, and it is difficult 
to predict their future fate. The fate of the Government 
Highways Bill is another instance in point. Having at the 
commencement of two Sessions bid fair for success, it found 
itself, at the commencement of the third, consigned to the 
mercies of a Select Committee. Is it not possible to induce the 
House of Commons to devote a reasonable share of its time to 
the business of legislation, and to give up for this purpose ita 
nauseous privilege of unlimited speech-making ? One hour any 
night might have disposed of the Trade Marks Bill, and yet 
this could not be obtained in a Session remarkable beyond 
most others for the small amount of work actually accom- 
plished, although on more than one of the nights on which the 
Bill was down for committee some spouter counted out the 
House. 

The Bills providing for the erection of the proposed Palace 
of Justice in London present the existing system in yet 
another and somewhat novel light. These Bills emanated from 
the Government, and were preceded by elaborate and care- 
ful inquiries instituted by a Royal Commission appointed for 
the purpose. They were announced as being of scarcely les» 
importance than the Bankruptcy Bill itself, and the " Site 
Bill" was urgently pressed by Ministers through the House of 
Commons. At the last moment, however — so late as the 1 6th 
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of July, 1861, — ^after the Select. Committee of the House of 
Commons had closed its sittings and made its report, the Lords 
of the Treasury issued a " Minute," the professed object of 
which was to apprise Parliament of the extent of the demand 
which the realization of the building scheme would make on 
the public revenues. 

The Treasury calculations show that, in the opinion of the 
Treasury, the new Palace of Justice will cost half a million 
more than the sum estimated by the Royal Commissioners, on 
whose Report the Government itself framed its Bills. We 
'J^y sfl-y* ^ passing, that the figures contained in the Treasury 
minute were purely conjectural, and that this document took 
everybody by surprise, not only on account of the fact 
of its sudden appearance, and the quarter from which it came, 
but also on account of the statements which it contained, 
falsifying as they did the estimate that the Government itself 
had adopted, and on which it had framed its measures. We 
advert to this topic, however, only as afibrding another 
illustration of the want of system which characterizes 
the framing and preparation of Government Bills, even 
when these may deeply affect the administration of justice in 
the empire. 

We have confined ourselves in the foregoing observations to 
a few instances, which go to illustrate some of the most obvious 
defects of our present machinery for the making of public 
laws. We have likewise refrained from entering upon any 
minute investigation of the general defects which characterize 
parliamentary drawing ; and we have done so because the 
subject is large, and uninteresting. It has, moreover, been 
completely and most ably handled by Mr. Arthur Symonds 
in certain " papers relative to the drawing of Acts of Parlia- 
ment, and to the means of insuring the uniformity thereof, 
in language, in form, in arrangement, and in matter." These 
papers were presented to Parliament by command of Her 
Majesty so long ago as 1838, since which time they are 
unfortunately to be found only in the shape of a Blue Book. 

VOL. XIV. NO. XXV. E 
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We shall content ourselves with alluding in the briefest 
possible space^ to a few of the principal defects in the present 
mode of drawing Acts of Parliament, and to the subject of 
private Bill legislation* 

The principal defects of our Statute Law may be conve- 
niently classed as follows : — 
First. Defects of language. 

Second. Defects of arrangement, or of regard to uni- 
formity and convenience. 
Third. Frequent disregard of the existing Common and 

Statute Law. 
Fourth. Mixing together the most different subjects 
in the same Act. 

In shortly considering these four classes, we shall confine 
ourselves to those statutes only which may be considered to 
belong to the domain of Jurisprudence^ and not to include 
those which relate to the political or fiscal business of the 
country. As a general rule, Acts involving only questions 
appertaining to Civil or Criminal Law, or to the administration 
of justice, are not much tried by the heat of parliamentary 
discussion, or very much altered in their general structure 
or language, in their passage through the Houses of Legis- 
lature. Such Acts generally retain all the character- 
istics of their origin. If they have been originally ill- 
framed, and unskilfully composed, having little regard to 
past or concurrent legislation, they are likely to retain these 
defects in their ultimate shape. There is abundant reason, 
therefore, why the law advisers of the Crown, before they 
introduce such Bills, should take no little care that the 
measures have been prepared skilfully, and with a due regard 
to existing law. 

At present, the language used in legislation is frequently 
ambiguous, involved, and tautologous. It is sometimes 
extremely technical, and at others loosely popular; and the 
result is not only t^p present confusion and uncertainty of 
the law, but also increasing new accumulations in the shape 
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of enactments designed to be explanatory and corrective of 
their predecessors. 

Mr. Arthur Symonds, who has gone minutely into the 
topic, thus sums up the defects of language in our Acts of 
Parliament : — " The defect of style is not single in its nature ; 
it is of many kinds, having various characteristics, according 
to the several causes by which it is produced. It is produced — 

" 1. By the unnecessary use of technical words, that have 
no peculiar force, but are synonymous of plainer words of 
equal significance ; such as the use of baron for husband, and 
femme covert |br wife. 

"2. By the use of an inverted phraseology, transposing 
expressions from one part of a sentence to another, where the 
purpose does not require it. 

"3. By multiplying the subjects in the nominative case. 

** 4. By multiplying the verbs. 

**5. By multiplying the number of objects governed by 
verbs and by prepositions. 

"6. By the parenthetical introduction of auxiliary forms 
and courses of proceeding. 

" 7. By the use of the plural and singular number where 
either of them would be sufficient. 

" 8. By recounting the characteristics or the incidents, and 
sometimes both, of a person or thing whenever it is necessary 
to express again the person or the thing. 

"9. By the use of duplications, triplications, and quadru- 
plications of terms that might be expressed by a single word. 

" 10. By unnecessary.references backwards and forwards. 

"11. By using diflTerent words to express the same thing 
in different, sometimes in the same, laws. 

" 12. By a circiunlocutory instead of the direct form of ex- 
pression." 

Some improvement has, no doubt, of late years been 
observable in the internal structure and arrangement of Acts 
of Parliament. There is still, however, a great want of a 
uniform plan, from which various evils arise. Not the least 

E 2 
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of these is, that no member of either House of Parliament, 
during the passage of a complicated Bill, can venture to touch 
any part of it, without the risk of aflTecting some other part 
with which he had no intention to meddle. In the same way 
lawyers and the general public can hardly ever feel certain 
of the interpretation of any clause in an Act without reading 
the whole of it, however lengthy it may be. The difficulties 
of legislative expression are also greatly increased by not 
observing the natural order of sequence of parts of the statute. 
Logical dislocations frequently involve troublesome repeti- 
tions, or puzzling and sometimes remote references (expressed 
or implied) to other parts. In some important Acts passed 
within the last few years a considerable improvement has been 
effected in the way of grouping clauses of Acts under distinct 
general heads; but this is only the first rude attempt at 
scientific arrangement. As an example of the fourth class 
of defects, a few years ago a learned M.P. brought in a 
formidable Bill with the double object of providing public 
prosecutors for England, and making it a statutable offence 
for a servant to steal his master's com for the purpose of 
feeding the master's horse — a case not quite so bad, however, 
as that of an old statute which commenced by an enactment 
relating to the admission of attorneys, and finished by pro- 
hibiting the importation of homed cattle. 

Now these serious defects, and many others of a similar 
kind which might be mentioned, cause great inconvenience, 
and consequently great loss, to the public. More than any- 
thing else perhaps, they helped to produce such litigation as 
was seen in the cases of the Royal British and Tipperary 
Banks. By obscuring the law, and rendering it unnecessarily 
complicated and uncertain, they directly foster unjust pre- 
tences and discourage honest men in the assertion of their 
just claims. 

Mr. Napier has proposed, and Lord Brougham has fre- 
quently advocated, the institution of a Department of Justice, 
one of the duties of which would be to prepare all the Bills 
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introduced by the other departments of State, and to watch 
such measures^ and all others affecting the Jurisprudence or 
Justiciary of the country. 

Others have suggested that it would be sufficient to have 
a Parliamentary Board, or officer and staff, whose duty it 
would be to advise on the legal effect of every Bill, and in 
particular on its relations to the existing state of the law, 
and its language and structure ; and also to point out what 
statutes it repeals, alters, or modifies, and whether any statutes 
or clauses on the same subject-matter are left unrepealed or 
conflicting, or undetermined in their reciprocal action. This 
is the plan recommended by the Select Committee of 1867. 

Mr. F. T. Serjeant recommends the appointment by Go- 
vernment of a legal council, consisting of three persons, whose 
duty it would be to examine every Bill passing through 
Parliament, at such a stage as should be directed by either 
House, in order to see that the Bill did not contravene any 
existing law not contemplated by its framers, and that its 
language was accurate and proper for the object intended 
to be accomplished. 

Mr. George Coode, who has rendered the most valuable 
services to the cause of Statute Law reform, is of opinion that 
all the useful work which is required might be done by a 
revising clerk, to whom every public Bill should be submitted 
before being moved in committee. 



Art. v.— the SCIENCE OF CIVILIZATION. 

Civilization considered as a Science. By George Harris, 
F.S.A. Author of "The Life of Lord Chancellor 
Hardwicke." London : Bell and Daldy. 

lyrUCH has recently been written about the " Social 

Sciences " and *^ the Science of History : " the " Science 

of Civilization" embraces these and a great deal besides. The 
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attempt to reduce history or society to a problem may be held 
by many to be an impossibility ; but the various efforts which 
have lately been made to systematise the vast departments of 
human thought and action whicl^ have been included under 
these terms ought not to be set aside, as they too often are, 
with contempt ; they ought rather to be hailed by every lover 
of truth as opening up fresh lines of inquiry, and suggesting 
new fields of speculation. The ground occupied by the 
" Science of Civilization" — ^let us suppose the science possible — 
is pretty comprehensive. The present writer says, that " man 
owes everything to civilization." We prefer to state it 
conversely, and say civilization owes everything to man ; and 
therefore all that man has been or is, has done or is doing, 
must come within its scope, must form the basis, and 
furnish the facts of this extensive science, whose materials are 
thus not only all history, but all philosophy, all science, all 
art, all that is summed up in the existence of the human 
race. 

Materials having been accumulated, the first step in 
scientific inquiry is to fix on the natural or logical order, as 
necessary to the discovery of the relations existing or likely to 
be established between the various classes of facts, and as pre- 
liminary to the ascertainment 6f the laws by which they are 
governed. To find this order is the great problem of every 
science: future progress is comparatively easy. To find it 
for a science of civilization is a mighty task indeed. An able 
writer, who claims to be the founder of the modern science of 
history, at least in England, has based his arrangement on the 
predominance of the powers of nature. National character, in 
other words national civilization, is with him the result of 
climate, configuration of land, and natural productions. The 
lofty mountain, the boundless plain, the fertile delta, these are 
his fixed starting-points of human progress. The volcano, 
the earthquake, and the flood, these have moulded men, 
shaped their necessities into invention, their wonder into art, 
their fear into religion. But every step in this arrangement 
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is beset with fresh diiSSculties^ of which his own writings 
furnish ample proof. The mountains keep their seats^ but a 
new race takes possession of the country, mingles with its 
inhabitants, and the character of the people is changed. The 
theory might still hold, however, for the action of the climate 
aad conditions of the country might be allowed to operate 
differently on the more or less vigorous race, the result of the 
intermixture. But new ideas, new institutions are imported, 
and civilization marches onward and takes new directions, 
whether the mountains are crowned with snow or fire, 
whether over barren moors or fertile plains. Again, great 
minds or great events — the action of great minds upon sur- 
rounding circumstances — ^give fresh impulses and fresh direc- 
tions to civilization ; whereas, if the powers of nature were the 
overwhelming influences which this theory insists that they 
are, those impulses, instead of diverting, as they often do, the 
whole stream of national life, must be obliterated, the stream 
must return to its old channels, wearing them deeper and 
deeper ; in other words, renderiug peculiarities of national cha- 
racter, arising out of climate and circumstances, more and more 
strongly marked. It is not asserted that the geographical 
position of a nation has nothing to do with the peculiar 
character of its civilization. This would be simply absurd. 
But that position, even if it be allowed a primary influence 
over the form of civilization, is only one influence among 
many, weakening as civilization advances, and as other influ- 
ences multiply and combine. In the last volume of " The 
History of Civilization," the parallel attempted to be drawn 
between two European nations, whose natural characteristics 
were shown to bear close resemblance, seems to fail at every 
point in supporting the propositions of the author in favour of 
his theory. In no country has the influence of race entered 
more largely into the formation of national character than in 
Scotland. The Celtic element, the Norse or Danish, and the 
Saxon, pure or in combination, may all be distinctly traced. 
The map of Scotland might be divided into three, and coloured 
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according to these types, not one of them the growth of the 
soil, and owing nothing, save distribution, to the locality. The 
influence of climate and the physical character of the country, 
powerful and strongly marked as these are, have failed to 
obliterate the distinctions of race. There is, too, no nation 
which has been so largely influenced by the institutions and 
ideas of other nations, — an influence which Mr. Buckle has 
passed over in silence. The Jurisprudence of Scotland has 
been indebted even more largely than that of England to the 
Bomans, and the element of civilization, which is represented 
by the law of the country, has widely and deeply incorporated 
itself with other branches of the life and thought of the nation. 
In the language and customs of the Scotch there are also many 
traces of their long and close alliance with France ; and in 
spite of religious bigotry, there is a greater readiness to wel- 
come new ideas, and a less tenacious clinging to prejudice and 
custom, than are to be found in the sister kingdom. All the^e 
things tend to show that the influence of Scotch mists and 
Scotch mountains is not so dominant as Mr. Buckle would 
lead us to believe, and has not shut up the national character 
against influences from without. If we turn to the old civili- 
zations of the East, we are tempted to accept the theory. Man 
is there comparatively inactive, and so more ready to act merely 
as the slave of the great forces of nature. Populations are 
disposed in vast level masses, without possibilities of progress 
or change. But in our own day we may witness the spectacle 
of the oldest and most stagnant breaking up; the human forces 
are declaring themselves, even though it be in insurrection and 
blood. Civilization is not material progress, nor intellectual 
culture; it is not science, or religion, or art, or politics — all 
of which are influenced in very various modes and degrees by 
the powers of nature — it is all combined; it is the develop- 
ment of humanity; hence its irregularities, hence the com- 
plexity of its phenomena and of the laws which govern them. 
Its origin is in the nature of man, its results are those of his 
powers, its growth of their growth. His wants, his necessities. 
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and the powers of nature which minister to them or conflict 
with them^ are the stimulants. Civilization^ though not the 
original^ is the natural condition of man. 

The most interesting portion of Mr. Harris's book is that 
which deals with the nature and essence of civilization. His 
starting-point is the capacity of man for improvement. He 
argues that many of the habits and customs of men in an 
uncivilized state will be found more contrary to, and more at 
violence with, nature, than those that are ordinarily followed 
m civilized society. While often introducing unnatural 
usages, civilization is really striving to turn into the course 
of nature the extravagancies of human ideas. Keason, more- 
over, in a state of civilized society, exercises more or less 
sway ; while in a state of barbarism she is silent or unheeded. 
Civilization he defines, in the individual, to be the due culti- 
vation, development, and exaltation of the intellectual and 
moral faculties and powers, so as to bring them to full matu- 
rity and into complete action, and thus place the whole 
nature under their control. In like manner, civilization in a 
state consists in the exaltation of virtue and talent to an entire 
ascendancy over vice, ignorance, and corruption, in all its 
institutions and arrangements. 

But to return to the all-important question of order, we 
cannot consider that adopted by Mr. Harris, in his chapter on 
" The Elements which contribute to the Promotion and Pro- 
gress of Civilization," other than arbitrary. Setting aside the 
origin and history of society, he approaches the subject from 
the side of existing social arrangements. His arrangement is 
as follows : — 

I. National Education of the People. 
II. National Religious Influence. 

III. National Instructory Institutions. 

IV. National Cultivation of Art and Science. 
V. Liberty of the Press and Toleration. 

VI. National Commemorations and Festivals. 
VII. Dignities and Honorary Rewards. 
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VIIL Moral Jurisprudence. 
IX. Internal Communication. 
X. International Intercourse. 

A great Association, numbering among its leaders many of 
the statesmen of the day, and owing, not its origin, but much 
of its popularity, to the veteran to whom the present volume 
is dedicated. Lord Brougham, has for the last five years been 
labouring in this direction. Its five published volumes con- 
tain an immense accumulation of material, and its classifi- 
cation, though not perfect, is wonderfully clear and logical. 
Purely scientific the Social Science Association is not, and 
never can become. But it is unjust to charge its originators 
with having adopted a lofty title which they cannot pre- 
tend to carry out. It distinctly sets forth that it aims at 
the promotion of Social Science ; it nowhere lays claim to 
discovery or demonstration, but simply to elucidation and 
development. It deals, too, with the practical side of each 
question ; from Jurisprudence it descends to the amendment 
of the law ; from the already well-ascertained principles of 
Political or Social Economy to the humblest and most' unpre- 
tending scheme for the remedy of existing social defects. Nor 
is this method of proceeding an unphilosophical one, though it 
would be disastrous to the real success of the Association to 
allow its energies to run too exclusively in this direction, 
which there is some danger of its doing. Social changes, 
new institutions, schemes of education, economy, or philan- 
thropy, ought to be regarded as so many experiments, whose 
progress must be watched, and results recorded. They stand 
in the relation of art to science, at once applications and illus- 
trations. The Departments of the Social Science Association 
furnish an order which, if not absolutely perfect, is at once 
extremely comprehensive, logical, and concise. These, as our 
readers may be aware, are — 1. Jurisprudence; 2. Educa- 
tion ; 3. Punishment and Reformation ; 4. Public Health ; 
5. Social Economy; and 6. Trade and International Law. 
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Jurisprudence is justly placed first, as representing the prin- 
ples on which society is constituted, and as giving to these 
principles of right and justice the embodiment of law which is 
the heritage of nations. Education represents the training of 
the citizen. Punishment and Beformation, of which Criminal 
Law and Procedure is a part, hedges in the less civilized por- 
tion of society, brings them under the power of law by means 
of punishment, and endeavours to restore them to society. 
This is the least satisfactory division of the Association, inas- 
much as punishment might be brought under Jurisprudence, 
and Beformation is but a remedy for defective training. 
Public Health represents physical development, and deals with 
the prevention of physical deterioration, which is the concomi- 
tant of most forms of civilization when they have reached a 
certain point. Social Economy of course embraces Political 
Economy ; but while the latter deals only and properly with 
the material elements of civilization, here the moral element is 
admitted, and the powers of benevolence and other moral sen- 
timents — all that is included in the term humanity — ^are calcu- 
lated upon as forces determining extensive modifications of the 
relations of social life. The last and lately constituted De- 
partment is that of Trade and International Law — to some 
extent representing what may be called our foreign relations, 
the modifications produced in our habits and modes of life by 
the introduction of the productions of other countries in mate- 
rials and ideas, and the geographical and material influence at 
work in our present social condition. 

We have dwelt thus upon the point of classification, because 
it is much to be desired that such writers as Mr. Harris, who 
show an extensive and minute acquaintance with all the 
subjects dealt with by the Association alluded to, would 
avail themselves of its simple and logical arrangement. In 
dealing with so vast a subject something like division of labour 
must be attempted, and it would be well if the materials- 
collected by one class of workers could be disposed of by 
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another. In all other sciences men enter into the labours 
of their predecessors; in this, as far as we have yet observed, 
each insists on beginning for himself. 

We have now to glance at the principles which Mr. Harris 
has endeavoured to lay down in his several chapters, and the 
applications to which he traces them. A leading principle 
laid down at the outset is, that undue prominence should not 
be given to any single element of civilization. In his pre- 
liminary chapter he has considered the influence of geogra- 
phical position, race, and climate, in a thoroughly philosophical 
spirit. He allows that climate exercises a vast influence over 
the animal, moral, and intellectual condition of a people ; the 
sensibility of the frame, and the strength of the passions ; the 
health, manners, pursuits, morals, occupations, and enterprises 
of the inhabitants of^a country being all more or less afiected 
by it. Nevertheless, he says, ** The influence of climate, and 
even that of race, must not be allowed to be so overpowering 
as might be supposed ; but correspondingly with the several 
elements of civilization ought each to be regarded as merely 
one out of many causes that proportionately contribute to 
produce a particular result," This is at once obvious, from the 
circumstance that the races who continue for ages to inhabit 
particular localities widely vary during different periods of 
their history, in nearly every characteristic quality and 
pursuit that serve to distinguish a particular people, and 
one race from another. Thus, how widely, and in all respects 
different are the people of Greece and Bome in our day, from 
what they were in the period of their greatness and glory ; 
while the Britons and Gauls of this age are equally dissimilar to 
the rude races which existed when Greece and Rome were at 
the height of their renown and power. Again he says, "The 
character of a nation appears to me to depend in part on the 
climate of the country where it is situate, in part on the 
natural productions of the latter, and in part on the character 
of the surrounding nations. According as any of these change, 
the character of the people changes with it, and it is affected 
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by each modification of any of these causes. In addition to 
this there is probably some peculiar original characteristic 
belonging to each race of people, corresponding to what each 
individual exhibits, which is independent of these causes for 
its origination, but is nevertheless liable to be extensively 
modified by their influence. The most striking original 
natural qualities of a people, as serving to mark their national 
character, are intelligence, activity, energy, and the peculiar 
proneness to certain habits and pursuits." These so-called 
primary elements of national character are simply elements 
of human character; intelligence and activity, thought and 
action, may be developed more or less by circumstances; may 
be developed more or less in degree or in rapidity ; may be 
developed in one direction or in many; circumstances may 
produce the proneness to certain habits and pursuits ; but over 
all these developments the human intelligence will at length 
prevail, over these habits and pursuits the human activity 
will sooner or later predominate, so as to bring the original 
influence entirely under control. 

In the chapter on National Education, Mr. Harris again 
urges the equality of the several elements of civilization. 
He wishes to guard against the confounding of education with 
civilization, and says, very aptly, in defining the diflSerence 
between them, "Education teaches us how to learn; civiliza- 
tion is the result of having learnt." He justly considers that 
the maintenance of the religious and other public institutions 
of a country are of equal importance with the maintenance of 
educational systems and institutions. In one sense, all public 
institutions are auxiliary to education ; but he takes education 
here to mean the intellectual and moral training of the young, 
preparatory to their entrance on social duties. If it were 
possible in a course of elementary instruction to educate the 
intellect only, then education would hold but a subordinate 
part in the interests of society. The moral powers have far 
more influence on the well-being of society than the merely 
intellectual ; the intellect may work alone, truth and justice 
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must be between man and man. But each is naturally the 
handmaid of the other ; they interchange their functions^ the 
one often acting for the other^ each mutually exalting the 
other. Indeed, though this division of intellectual from moral 
power is extremely convenient, it is altogether arbitrary, and 
not strictly true ; they are rather inseparable human qualities, 
lliough it is possible to exalt the one at the expense of the 
other. This never takes place, however, without some proof 
in the long run of the essential connexion which exists between 
them, by the ultimate deterioration of both. The effect of 
exalting the intellectual above the moral character of a nation 
has many examples. How prominent has been the decline of 
worth, of freedom, of justice and temperance in nations, while 
intellect continued to throw its illumination over their decay I 
Again, in the growth of great and free nations, courage, mag- 
nanimity, and righteousness have stood out above intellectual 
refinements. It seems therefore a true principle of civili- 
zation, not only that education should include moral train- 
ing, but that those institutions which promote public mo- 
rality — a national church, a lofty system of national juris- 
prudence, and such other establishments as promote the 
sciences and arts, and aid in the formation of the habits 
of the people, — should be developed contemporaneously, 
each assisting and co-operating with, and conducing to the 
efficiency of the others. "It is," says Mr. Harris, "in 
truth, as unreasonable to expect a nation to advance in 
enlightenment and civilization by supplying to it only the 
means of education, without affording any opportunities of 
gratifying the cravings produced and excited, as to invite a 
number of hungry men to a feast, and set down empty dishes 
before them." Mr. Harris divides education ijito three distinct 
kinds, mental, moral, and manual ; its threefold aim being the 
raising of the national mind ; the improvement of the national 
character ; and the occupation of the generality of the citizens 
in the production of the means of subsistence. The national 
advantages of education he considers to be its powerful opera- 
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tlon as a preventive of crime, and its fitting the people for 
their social duties; the latter a paramount consideration in 
a country such as ours, where the people are a part of the 
constitution, and have important political privileges to guard, 
and important political duties to discharge, in whose nature 
and use it is essential that they should be instructed. The 
third advantage on which he dwells is the promotion of 
civilization by means of the increased intercourse between 
rich and poor, which the education of the latter facilitates by ' 
removing the barriers to a free and full interchange of ideas, 
and by bringing the fruits of culture and leisure within reach 
of all. The words of the author will best explain the views 
which he holds and enforces. He says, " The leading prin- 
ciple to be observed in education, considered independently 
as an element of civilization, is, that it should be so adapted 
as both to improve and exalt tiie minds of the individuals to 
whom it is applied; and also, at the same time,to qualify those 
receiving it for being advantageously influenced by each of 
the other elements of civilization, or such of them as in the 
peculiar circumstances of tiie case may be resorted to; and 
that it should enable each person properly to perform the 
duties allotted to him." 

There is much in the chapter ^^ On National Beligious 
Influence" which, we think, might have been with advantage 
omitted. " The Duty of the State with regard to a National 
Church " is not made much clearer by the discussion in this 
and the succeeding chapter, which loses itself in details con- 
cerning " Liturgical Revision," " Tests," &c.^ But it treats 
the civilizing influence of Christianity with a justice which 
the writer of the " History of Civilization " has utterly failed 
to show. In so far as it favours intellectual culture and moral 
elevation, exalts the exercise of reason, and warns against 
corruption, Mr. Harris acknowledges Christianity to be " one 
of the grandest elements of civilization." 

The chapter on " National Instructory Institutions " fur- 
nishes little matter for comment. It enumerates and describes 
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the influence of such establishments^ from a national church 
to a national theatre — defending the latter against unjust 
aspersions^ and estimating its civilizing tendency very high. 
In the discussion on the former, on which we are not prepared 
to enter, are some curious suggestions for avoiding " sameness 
and common-placedness of sermons," which might be put in 
force with advantage to those who preach and those who 
listen. , 

Passing over the intermediate chapters — one of which con- 
tains some excellent remarks on the subject of toleration, 
showing that real social liberty must admit of restraint, 
and perfect toleration be productive of sufficient restriction ; 
the one restraining from acts trenching upon the freedom of 
others, the other restricting dissent within limits not revolting 
to the opinions of others — we come to the chapter on " Moral 
Jurisprudence," a short notice of which may be interesting to 
our readers. 

The term. Moral Jurisprudence, does not accurately ex- 
press the idea which the author means it to convey. We 
question if jurisprudence, itself the expression of a fundamental 
principle of morality, admits of the qualification which the 
word " moral " prefixed to it implies. Mr. Harris uses the 
term to describe " the general regulation, framing, and adminis- 
tration of such laws and legislative acts as directly affect and 
influence the civilization and moral condition of the nation." 
Moral legislation seems to us a more appropriate term. But 
to pass over this objection, Mr. Harris sets out by observing 
that every legislative measure involves a moral as well as a 
material consideration, and that as civilization advances in a 
nation the higher will be the aim of its laws, " the more exten- 
sive will be the care which is devoted to that department of 
legislation which seeks to secure a high tone of morals." He 
says, again, " The grand principle to be kept in view as regards 
* moral jurisprudence' is that the moral, as well as material 
wants of a people ought to command the care, and to form the 
subject, of legislation." Such legislation would include all 
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measures connected with education^ religion^ and the liberty 
of the press. '^ In addition to these^ the laws which determine 
the form of government and political institutions of a state, 
those relating to marriage and other social relations, those re- 
specting crimes and their punishment," &c. Now, to some of 
these the principle above stated is of doubtful, and, to others, 
of dangerous application, except when guarded by another 
principle, which, though duly acknowledged by Mr. Harris, is 
by no means so prominently stated. That principle is simply 
freedom. Equally with justice, indeed, it is the great moral 
want of a nation, but it is not directly included in the " moral 
wants " of Mr. Harris's principle. There is no moral action 
when the individual will is not enlisted, and arbitrary enact- 
ments, however moral, are rendered ineffective, and even tend 
to immorality, when opposed to the will of the nation. In this 
enlistment of national will consists the power of free govern- 
ments, and their peculiar adaptation for the promotion of civili- 
zation. The form of government established by law is therefore 
the first thing to be considered in a system of ^^ Moral Juris-> 
prudence." Mx:. Harris, in proceeding to examine the civilizing 
influence of various forms of government, thus lays down 
the essential principle of civil liberty : ** Where the liberty of 
individuals is abridged to secure the greatest amount of free- 
dom to the generality, the gain to the State ought to be so 
great as fully to compensate for the loss thus sustained ; and 
for this measure of freedom so subtracted from particidar per- 
sons, should be returned to the members of the community, 
generally and individually, a portion at any rate as large as that 
of which the persons who suffer abridgment of their liberty for 
this end are deprived." After showing that the essence of a 
sovereign's power, at least in our days, consists in the 
moral influence which he may exert, he dismisses absolute 
monarchy by the well-known argument which may be summed 
up in this requirement, that, if perfectly absolute, the 
monarch should be absolutely perfect. He holds it essential 
to the advancement of civilization that the rulers of a state 
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should b6 Hien of Superior talent, education, and virtue ; but 
to secure their predominance he finds it necessary to fall back 
upon the body of the nation. He argues thus : — In repre- 
sentative governments the rulers of the State possess the 
largest amount of influence. They spring from the people 
and are accountable to them; and thus the laws which 
they make may be reasonably supposed to be adapted 
to the peculiar exigencies of the people. On the other 
hand, the people, considering these laws as made by them- 
selves, feel bound to uphold and obey them. The repre- 
sentative system reaches its highest development "when 
the electoral body comprises the essence or choicest part 
of the nation; the . representative, the essence, or choicest 
part of the electoral, and the ministerial the essence of the 
representative." Now this provides for the height of civiliza- 
tion, so to speak, but not for its breadth or extension. It 
is easy to imagine a state in which the rulers should be men of 
the loftiest moral and intellectual standard — the purest essence 
of the nation ; and yet, if this essence were extracted by a 
process which had narrowed the real governing power of the 
people, its civilizing influence must be narrowed in proportion. 
History has frequent examples of the truth of this : of wise 
rulers framing measures of improvement which perished with 
them, because they had no root in the national life; advancing 
the interests of civilization in the governing circle, while the 
mass of the people was standing still or even retrograding. 
The civilization thus produced must be insecure ; the tower 
must be top-heavy, for the loftier the structure the broader 
should be its base. 

The grand test of the civilizing influence of representative 
government is its power to enlarge from time to time its 
electoral boundaries. To carry out Mr. Harris's simile, it 
may be well to purify the process of extraction; but the 
strength of the ingredients is of still greater importance, 
otherwite the civilizing essence may become weak and inope- 
rative. 
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We come now to the portion relating to the punishment of 
crime. Mr. Harris points out the twofold tendency of civiliza- 
tion to increase and diminish crime. To increase^ by supplying 
skill and opportunity ; to decrease^ by prevention, detection, and 
punishment. Mr. Harris has devoted but little attention to 
the great advance which has been made in our day in this 
department of Jurisprudence. Vengeance has almost entirely 
disappeared, is never appealed to as a principle which ought to 
guide the maker or administrator of criminal law. Even vindica- 
tion of the law, as a law, has less weight, and that vindication 
is rested on the force of the law to repress crime, and deter 
or reform the criminal — ^in short, on the efficiency of the law to 
accomplish the ends which render its enactment desirable. 
The law must thus! vindicate itself. To the great principle of 
reformation which now governs criminal jurisprudence has 
still more recently been added that of prevention. The 
investigation of the causes of crime showed how extensively 
the criminal was manufactured by poverty, by ignorance, and 
temptation. In fact, the reformatory movement took its rise 
in the minds of men who saw the merest children brought to 
punishment for crimes against a society from which they were 
outcasts, to which they owed nothing but the most miserable 
existence ; and the laws of which they had broken under the 
pressure of savage necessity, in utter ignorance of the moral 
grounds on Which they rested, or because they had been abso- 
lutely trained to break them. The injustice of punishment was 
here apparent, unless it came in aid of reformation. Civilization 
had no right to enforce its penalties on those on whom it had 
conferred none of its blessings. To lessen the pressure of 
necessity, to remove the ignorance, and to counteract the 
training in vice which results in crime, is the aim of the pre- 
ventive movement ; that movement is not yet recognized by 
the State as it must be eventually ; but in the form of ragged 
and feeding schools, it may in time almod; entirely supplant the 
reformatory movement, which has done itjs work so well that 
it hafi already slackened in a remarkable degree. 

p 2 
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Mr. Harris points out the directly injurious tendency often 
produced by the laws relating to Excise, and the less direct,* 
but still frequently similar, effect of those which regulate the 
raising of other branches of the revenue. He also touches on 
the Poor Laws, but too hastily to discuss any of the problems 
of our own civilization which these and other laws regulating 
our present social condition involve. Sanitary Laws he places 
beyond the pale of "Moral Jurisprudence," as directly con- 
cerning only our physical well-being. Sanitaiy science 
applied to society is another form of the great idea of preven- 
tion, which is calculated to become one of the most powerful 
agents of civilization, and as such, deserving of the highest 
consideration. We miss also any reference to one of the 
most demoralizing and disorganizing evils with which modem 
legislation has been called to deal — the prevalence of trade 
frauds. These touch not only our domestic but our world 
relations. The honour of the nation is concerned in their 
suppression. They corrupt its boasted middle-class integrity, 
they oppress the poor; the working man must eat adulterated 
bread till he and his children are robbed of health and strength; 
the sick, must drink adulterated drugs, and be cheated out 
of his chance of life. It is indeed time that measures were 
taken to put down the great and growing evil. It is to be 
hoped that the Bill now at last about to pass, after having 
been postponed from Session to Session, may prove in some 
degree effective, though it is likely to fail in subjecting trade 
frauds to due severity of treatment. 

Last among the elements of civilization Mr. Harris places 
international intercourse. This order may serve to indicate 
that it is the final aim and result of civilization, as it is also, 
in respect of barbarous nations, often the primary stimulus. 
The higher the civilization of a nation the better fitted it 
becomes for international intercouse, while that intercourse 
must tend still more to advance it by increasing its intellectual 
and material resources. Having once drawn upon external 
resources, nations become more or less dependent one upon 
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another. They are unitedj by a communitj of benefits, 
whence common interests arise and mutual rights which 
require mutual safeguards, leading to those binding usages 
and pledges of good faith which finally culminate in interna- 
tional law. Mr. Harris has only glanced at a few among many 
questions of surpassing interest which this division of his subject 
afibrds. Indeed, the great defect of the book, one which it is 
impossible to remedy in treating a subject which comprises all 
subjects, is that the more comprehensive the work is, the more 
desultory it must be. A glance is all that can be afibrded 
even at the most interesting topic ; questions of international 
law can hardly be treated thus in a satisfactory manner, when 
the principles on which they rest are for the most part unde- 
fined. There is, however, an interesting discussion on the 
influence of war upon civilization, and the counter influence of 
civilization upon war. He does not consider war as altogether 
inimical to civilization; on the contrary, a war whose 
ends are just and wise may afford a noble stimulus to the 
progress of a nation; but he shows that civilization tends 
to destroy war by operating in removing its special causes, or 
by sending them for adjudication by means of negociation and 
treaty to the higher courts of national equity and reason ; in 
other words, by bringing those causes more and more under 
the jurisdiction of international law. As we have said, this is 
the culminating point of civilization, cementing the world into 
one vast nation, whose interests are those of mankind, whose 
principles are universal liberty, justice, and order. We can- 
not do better than close our notice of Mr. Harris's book by 
quoting a passage bearing on the important question of the 
obligation of treaties. " It is fully as important to preserve a 
high standard of national morality and honour in a State as it 
is to maintain personal honour and morality in the case of a 
man. As regards the different parties too, in each particular 
nation, this principle should be observed. Neither State, nor 
individuals, nor parties, can deal freely and satisfactorily one 
with another^ unless entire reliance subsists in each other's 
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honour. A want of confidence as regards this is consequently 
fatal to one branch of intematiohal intercourse, which is of a 
most important nature, being that which is carried on by the 
different governments of those countries one with another as 
the organs of communication of the people of those States. 
As the crimes of individuals against the code of society in any 
particular country are punished through the mutual co-opera- 
tion of the other members of society against the person found 
guilty, so the crimes of a State against the society of States 
must be in a corresponding manner punished by means of a 
confederation 'of States against the guilty nation. War, for 
this purpose, is always justifiable ; and its lawfulness is founded 
on the soundest of all reasons for war, the ultimate hope of 
securing a permanent peace by terminating those excitements 
which provoke war. International laws serve as a kind of 
chain to bind together the people and the governors of different 
nations, who all acknowledge one common rule of right. They 
tend to prevent disruptions, just as the recognition of the same 
laws binds together the various subjects of the same country, 
and the acknowledgment of the same Supreme Being unites 
all Christians into one common brotherhood." 



Art. VI.— on EQUITABLE INTERESTS IN SHIPS. 

^HE Bill to amend the Merchant Shipping Act, 1854, now 
before the House of Commons, appears likely to become 
law ; and as its main object is to enable Courts of Equity to 
apply to Registered Ships those principles which they are in 
the habit of applying to other kinds of property, the following 
observations on the past and present state of the law reapecting 
equities in ships may be acceptable to our readers. 

The works on shipping by Lord Tenterden, Mr. Madachlan, 
and Messrs. Maude and Pollock, ezoellent as they are in other 
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respects, contain comparatively little information on this 
important subject. 

Until the repeal of the Navigation Acts, it was the policy 
of the British Legislature to confer upon ships built in British 
possessions, and owned by British subjects, various privileges 
from which other ships were excluded. These privileges 
included not merely the right to sail under the British flag, 
but also certain rights of trading, to which great importance 
was attached. For the purpose of giving effect to this policy 
statutes were passed from time to time, containing minute 
provisions, in order to enable the Government to identify every 
privileged ship, to ascertain to whom she belonged, and to 
take care that she did not pass into the hands of foreigners, or 
that if she did, she did not continue to avail herself of her 
former privileges. 

The repeal of the Navigation Acts in 1849 and 1853* 
deprived British-built and British-owned ships of those exclu- 
sive privileges of trading which they formerly enjoyed, but not 
of the exclusive right to sail under the British flag ; and in 
order to secure to British-owned ships the protection afforded 
by the British flag, and the enjoyment of all the rights which 
that flag conferred, it was as necessary after the repeal of the 
Navigation Acts as it was before, for our Government to be 
able to identify such ships, and to distinguish them from ships 
owned by persons not under allegiance to the British Crown. 
Hence, notwithstanding the repeal of the Navigation Acts, the 
provisions of the Ship Kegistry Acts did not by any means 
lose their importance. 

When, therefore, the Legislature abolished the old trading 
privileges conferred by the Navigation Acts, it not only did 
not repeal the. Acts then in force relating to the registration 
of British ships, but in the very next year it consolidated and 
amended the provisions contained in those Acts, and re-enacted 
them as amended in the Merchant Shipping Act of 1854. 
The provisions of this last Act differ, no doubt, in some very 
• 12 & 13 Vict., c. 29, and 16 & 17 Vict., c. 107. 
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important respects fix>m those of the prior statutes ; bat the 
general objects sought to be attained by them were bj no 
means abandoned, nor was the machinery contrived for the 
attainment of those objects essentially altered. The truth of 
this remark will be apparent to any one who will compare the 
recitals and provisions of the various Ship Begistry Acts 
referred to in the following table: — 





Date. 


Title or Act. 


RepbaiiED by 


1 


1661 


12Car.n. c. 18 


6 Geo. IV. c. 105. 




2 


1696 


7&8Wil.in.c.22 


r 4 Geo. IV. c. 41 ; 
\ Geo. IV. c. 105. 


and 6 


3 


1786 


r 26 Geo. in. c. 60. (Lordl 
\ Liyerpoors Act) J 


4 Geo. IV. c. 41. 




4 


1794 


34 Geo. m. c. 68 


f4 Geo. IV. c. 41; 
I Geo. IV. c. 105. 


and 6 


5 


1823 


4 Geo. IV. c. 41 


6 Geo. IV. c. 105. 




6 


1825 


6 Geo. IV. c. 110 


3 & 4 Wil. IV. c. 50. 




7 


1833 


3&4 Wil. IV. c. 55 


8 & 9 Vict c. 84. 




8 


1845 


8&9Vict. C.89 


17 & 18 Vict. c. 120. 




9 


1854 


rl7&18 Vict. c. 104. (The 
Merchant Shipping Act 
still in force.) 






10 


1855 


; 18&19Vict.c.91. (Amend- 
^ ing the last.) 







The above Acts differ more or less from each other; but, 
speaking with reference to the subject-matter of this article> 
they may all be said to have had one common object, and 
to have had recourse to substantially the same method for its 
attainment. 

Their common object was, as has been already observed, 
chiefly political, viz., to enable the Govenunent to distinguish 
British from non-British ships, and to prevent foreigners from 
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acquiring interests in ships passing as British^ and from so 
enjoying privileges of British subjects. The Acts in question 
no doubt greatly facilitated the transfer of British ships by 
rendering it unnecessary for a purchaser of such a ship to 
investigate the title of the seller^ beyond seeing that he was 
its registered owner ; but this was only a consequence of the 
method adopted for the attainment of the political object 
before mentioned. To establish this point it will .only be 
necessary to rpfer to the titles and preambles of the Acts 
themselves. 

The Act of 1661 * was intituled " An Act for increasing 
of Shipping and Navigation," and it commenced thus : " For 
the increase of Shipping and encouragement of the Naviga* 
tion of this nation, wherein, under the good Providence and 
protection of God, the wealth, safety, and strength of this 
kingdom is so much concerned; be it enacted," &c. 

The Act of William III.* was intituled '' An Act for 
preventing Frauds and regulating Abuses in the Plantation 
Trade," and it recited that ** whereas, notwithstanding divers 
Acts made for the encouragement of the navigation of this 
kingdom, and for better securing and regulating the planta- 
tion trade . . . great abuses are daily committed, to the 
prejudice of the EngUsh navigation, and the loss of a great 
part of the plantation trade to this kingdom, by the artifice 
and cunning of ill-disposed persons," &c. 

Lord Liverpool's Act:|: was intituled ", An Act tor the further 
Increase and Encouragement of Shippingand Navigation," and 
its recital was as follows : — " Whereas, the wealth and strength 
of this kingdom, and the prosperity and safety of every part of 
the British Empire, greatly depend on the encouragement 
given to shipping and navigation, and whereas it is proper 
that the advantages hitherto given by the Legislature to ships 
owned and navigated by His Majesty's subjects should from 
henceforth be confined to ships wholly built and fitted out in 
His Majesty's dominions," &c. 

♦ 12 Car. II. c. 18. f7kS Wil. III. c. 22. J 26 Geo. HI. c. 60. 
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The preamble to 4 Geo. IV. c. 41, which was intituled 
simply " An Act for the Registering of Vessels," shows beyond 
all dispute what the object of the Legislature was in passing 
that Act. The preamble was as follows: — "Whereas the 
wealth and strength of this kingdom, and the prosperity and 
safety of every part of the British Empire, greatly depend on 
the encouragement given to shipping and navigation. And 
whereas divers Acts have from time to time been passed for 
the purpose of confining to ships wholly built in His Majesty's 
dominions the advantages which were formerly given by the 
Legislature to ships owned and navigated by His Majesty's 
Subjects, and for that purpose divers regulations have from 
time to time been made for the re^stering of and the trans- 
ferring of the Property in such ships, which regulations have 
been found in some respects ineffectual, and in others incon- 
venient. And whereas the object of the Legislature in 
passing the said several Acts may be more effectually attained 
by repealing the same, and by comprising and consolidating in 
one Act the several Provisions contained therein, but varied 
and altered in some respects," &c. 

The subsequent Acts are principally consolidating and 
amending Acts, and their preambles throw no new light upon 
the objects of the Legislature. There is nothing, however, in 
those Acts from which any material change of design can be 
inferred. 

Passing now to the machinery devised for the purpose of 
attaining the objects above described, it will be found that 
there is much that is common to all the Acts. Every ship 
entitled to the privileges of a British ship must be registered 
by some name, and by such a description as to render its 
identification possible. When registered, a certificate of re- 
gistration is to be given her, and it is unlawful and highly 
penal for her to sail without her certificate. With a view, 
moreover, to enable her to be traced when she changes her 
owners, the instrument by which she is transferred is required 
to be in a particular form, Mid to be registered and (under 
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the older Acts) to be endorsed on the certificate of registry. 
In order still further to prevent any evasion of the statutes^ 
the names of the owners are required to be registered, and oaths 
(or under the later Acts declarations in lieu of oaths) have 
to be taken, not only on the first registration of the ship, but 
on every subsequent registration of a change in her ownership. 

The forms prescribed from time to time for the transfer of 
ships have varied, but their adoption has always been con- 
sidered compulsory, in order to effectuate the intentions of the 
Legislature, and to enable its scheme of registration to be 
worked as desired. 

Lord Liverpool's Act required that on every transfer of a 
ship, or any share therein, the certificate of its registry should 
be recited in the bill of sale ; and declared that if this were not 
done, such bill of sale should be utterly null and void to all 
intents and purposes.* In order to remove some doubts which 
had arisen as to whether, notwithstanding these words, there 
might not be a valid parol contract of sale, it was not long 
afterwards enacted that no transfer, or agreement for transfer, 
of any ship should be valid or effectual for any purpose what- 
soever, either in law or in equity, unless such transfer or 
agreement were made by bill of sale or instrument in writing 
containing a recital of the certificate of registry.f The same 
Act which contained this stringent clause, also peremptorily 
required an endorsement to be made on the certificate of 
registry every time the ship or any share in it was transferred.} 

Similar and equally imperative, though differently worded,, 
clauses were contained in the subsequent acts of 4 Geo. IV. 
C.4I; 6 Geo. IV. c. 110; 3 & 4 WiUm. IV. c. 55; and 
8 & 9 Vict. c. 89. 

In the face of such enactments as these it was impossible 
for the Court of Chancery to apply to ships those doctrines- 
which it was in the habit of applying to other kinds of 
property. Consistently with the Acts of George III. there 
could be no equitable as distinguished from a l^al tfansfer 

♦ 26 Geo. III. c. 60. f 34 Geo. III. c. 68, sec. 14. J lb. sec. 15, 16. 
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of a ship in any case to which the Acts applied. K the 
prescribed formalities had not been observed, a Court o^ 
Equity had no power to interfere, whether the failure to 
observe those formalities was attributable to negligence, acci- 
dent, mistake, or fraud. 

The following cases, all decided on the Acts in question, may 
be referred to as illustrating these remarks : — 

1. Bills of Sale held void because the certificate of registry 

was not recited. 

1792 Hibbert v. Bolleston, 3 Bro. C. C. 570. 

1815 Thompson v. Leake, 1 Madd. 39. 

1816 Brewster v. Clarke, 2 Mer. 75. 

1852 Hughes v. Morris, 2 De G., Mc. and G. 349, and 
9 Ha. 636. 

2. Bills of Sale held void because no endorsement was made, as 

required, on the certificqte of registry, 

1807 Speldt V. Lechmere, 13 Ves. 588. 

1808 Newnham v. Graves, 1 Madd, 400 note. 

1812 Barker v. Chapman, 1 Madd. 400 note, and p. 44.. 
1842 Campbell v. Thompson, 2 Ha. 140. 

3. Ships registered in name of one partner held to be his 

separate property, although paid for by the firm, and 
bought and used for partnership purposes. 

1802 Curtis v. Perry, 6 Ves. 739. 

1808 Yallop Expte, 15 Ves. 60. 

1810 Houghton and Gribble Expte, 17 Ves. 251. 

1818 BaUersby v. Smyth, 3 Madd. 110. 

1838 Slater v. Willis, 1 Beav. 354. 

4. Registration procured by fraud held to confer a good title,, 

1848 Follett v. Delany, 2 De G. & S. 235. 

5. Registered owner with notice of unregistered transfers held 

not affected by them. 

1852 Mc Calmont v. Rankin, 2 De G., Mc. & G. 403, and 

8 Ha. 1. 
•1855-Coomie* v. Mansfield, 3 Drew, 193. 
1855 Parr v. Applebee, 7 De G., Mc. & G. 585. 
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In all lihese cases^ many of them cases of gross fraud and the 
greatest hardship, the Court was constrained to hold that it had 
no power to interfere against the legal owner. 

The question whether, in a case of fraud, it might not be 
possible to obtain relief in equity was much discussed, but 
unfortunately not decided in Mestaer v. Gillespie,* That well 
known case was twice argued ; viz., once before Lord Eldon 
alone, and again before him and Sir William Grant. The 
facts were, that a bill of sale of a ship at sea had been given to 
Ihe plaintiff, but no endorsement on the ship's certificate had 
been made within ten days after her return to port The 
plaintiff alleged that the non-endorsement was owing to a 
fraud which had been practised upon him, and he based his 
title to relief entirely on that ground. Both the eminent 
Judges expressed themselves very cautiously as to what they 
might do if the fraud were established to their satisfaction ; 
but they so far took a favourable view of the plaintiff's con- 
tention, as to direct an issue for the purpose of having the 
question of fraud determined. The issue was tried, and the 
case was compromised. 

Mestaer v. Gillespie was heard in 1806. Two years after- 
wards, as appears from a note in Maddock's reports, a some- 
what similar case arose, and it was held that no relief could be 
given ;t and a like determination was come to, in 1812, in a 
case in which a gross fraud appears clearly to have been per- 
petrated.J Notwithstanding, therefore, the leaning of Lord 
Eldon in Mestaer v. Gillespie to except cases of fraud from 
the general rule, it is probably not going too far to say, that 
in those cases in which the Ship Registry Acts of George III. 
required transfers to be in a particular form, the non- 
observance of that form, from whatever cause it might have 
arisen, was attended with the same consequences both in 
Equity and at Law. 

• 11 Ves. 621. 

t Neumham v. Graves^ 1 Madd. 399. 

X Barker v. Chapman^ referred to hj Sir Thomas Plumer in 1 Madd. 
44 & 401, and shortly stated from a MSS. note of Mr. Cooke in 1 Madd. 400. 
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A grosser case of fraud than that which occurred in FoUett 
V. Delany* can scarcely be imagined. There a ship was sold,^ 
subject to an agreement that the bill of sale should be retained 
by the vendor until the puxchasennoney should be paid. The 
purchaser^ however, before he had paid for the ship contrived 
to get possession of the bill of sale, and he registered himself 
as owner, and procured au endorsement of the transfer to be 
made on the ship's certificate. The seller filed a bill for the 
purpose of having the registration cancelled on the ground of 
fraud ; but the bill was met by a demurrer, and the demurrer 
was allowed by the present Lord Justice Knight Bruce, who 
said, ^^ I am most unwillingly of opinion that this is a case in 
which the Court is bound to consider the legal and the equitable 
title as the same." 

Notwithstanding, however, this case, and the others which 
have been above referred to, and notwithstanding later oases 
showing that a registered owner of a ship is not affected with 
notice of unregistered titles, the present Master of the Kolls in 
Armstrong v. Armstrong^ granted an injunction restraining a 
registered transferee from procuring an endorsement of Ijie 
transfer to him to be made on the ship's certificate. The 
transferee was a registered owner, but was a trustee for other 
parties, and was known to be so to the transferee. There 
were circumstances justifying a suspicion that the transfer 
had been made malafidey and for the purpose of defrauding the 
cestuis que trustent ; and it was on this ground that the Court 
interfered and granted an injunction until the hearing of the 
cause. 

This case, however, standa alone. The correctness of the 
decision has been seriously questioned,^ and the writer con- 
ceives that it cannot be supported. 

It had been decided shortly after the passing of Lord 
Liverpool's Act, that specific peHbrmance of an informal 

* 2 De G. & Sm. 235, decided, in 1848, on 8 & 9 \lct. c. 89. 

t 21 Beav. 71, decided, in 1854, on 8 & 9 Vict. c. 89. 

X See Coomhes y. Mansfield^ 3 Drew, 193. 
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agreement for the sale of a ship could not be decreed ;* and 
this doctrine was considered as firmly established^f until the 
Legislature varied the language of the enactment which 
prescribed the form of bills of sale. The Acts of Geo. III. 
declared that bills of sale not in the prescribed form should 
be null and void to all intents and purposes. The Acts 
passed in the reigns of Geo. IV. and Wil. IV. and also the Act 
of 8 & 9 Vict. c. 89, declared only that transfers not in the 
form prescribed should be similarly null and void; and it 
was therefore contended that bills of sale which were not 
valid as transfers might nevertheless be valid as agreements, 
and might be enforced accordingly.^ It was, however, held 
both at law and in equity that, notwithstanding the variation 
in the language of the statutes, their objects were substan- 
tially the same ; and that consistently with those objects an 
informal bill of sale or instrument or agreement for transfer 
would not support either an action for damages§ or a suit for 
specific performance. II ^ 

The difference in language between the Merchant Shipping 
Act of 1854, and the Registry Acts previously in force, again 
brought this question before the Courts. The Merchant 
Shipping Act of 1854 enacts by sec. 55, that a registered ship 
shall be transferred by bill of sale, and that such bill of sale 
shall be in a particular form ; but the Act does not say either 
that a bill of sale not in the proper form, or that the transfer 
intended to be made thereby, shall be null and void ; moreover, 
the Act differs fi*om former Acts in several important par- 
ticulars, and especially in the clear recognition in many cases 
of equitable interests in ships. It has, however, been decided 
by Vice-Chancellor "Wood, and by Lord Campbell on appeal, 
that it is as impossible since the Act as it was before to decree 

• Hibbert yC Rolleston, 3 Bro. c.c. 570. 

+ Thony)8(m v. Leake, 1 Madd., 39 ; Brewster v. Clarke, 2 Madd., 75. 

I This contention received its chief support from two passages in Abbott 
on Shipping. See Ed. 9, pp. 48 & 66. 

§ 13 a B. 258. 

II Hughes V. Morris, 2 De G., Mc & Qt. 349, & 9 Ha. 636, 
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specific performance of an agreement for transfer which is 
not in the statutory form.* 

The question whether an action on such a contract can be 
maintained, has been raised, but not decided ;t and it is quite 
possible, consistently with well-established principles, that this 
question may be ultimately determined in the affirmative. 
Whatever the result may be, the conclusion arrived at by the 
Vice-Chancellor Wood, will, it is conceived, remain unim- 
peached and unimpeachable so long as the present statutes 
continue unaltered. 

In the case of Lynn v. Chaters,X Lord Langdale enforced 
an agreement entered into between the seller and buyer of a 
ship, to the effect that if the purchase-money were not paid by 
a specified day the ship should be resold, and any diminution 
in price be made good to the seller. A bill of sale, absolute in 
point of form, and expressing that the purchase-money had 
been paid, was executed, and possession of the ship was de*- 
livered to the purchaser. In point of fact the purchase-money 
was not paid, and the seller filed a bill praying for an account 
and payment of what was due in respect thereof, and in default 
of payment that the ship might be sold ; and Lord Langdale 
made a decree to this effect. It does not, unfortunately, 
appear from the report whether the purchaser or the seller 
was the registered owner when the suit was instituted. But 
inasmuch as no argument founded on the Ship Begistry Acts 
appears to have been urged as a defence to the suit, and no 
allusion to them is made in the judgment, the circumstances 
must have been such that those Acts offered no impediment 
to the plaintiff's right to relief. On any other supposition 
it will be found impossible to reconcile the case in question 
either with earlier or with later authorities. It is remarkable that 
the case should not have attracted more attention than it has.§ 

♦ The Liverpool Borough Bank v. Tamer, IJ. & H. 159, and 7 Jup. N. S. 
150. 

t Chapman v. Calis, 9 C. & B. N. S. 769. 

J 2 Keen, 521, decided, in 1837, on 3 & 4 Wil. IV. c. 55. 

§ It is not noticed bj Mr. Maclachlan, nor by Messrs. Maude and Pol- 
lock, nor is there any comment upon it by Serjeant Shee. 
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Although, however, the Ship Begistry ActB have alwEye be^n 
cozuiidered as precluding the Court of Chancery from decree- 
ing the specific performance of any informal agreement for 
the transfer of a ship, or any share in it, there is nothing in 
those Acts which affects agreements relating to the earnings 
or even the produce of the sale of a ship. Where the title 
to such earnings or produce cannot be distinguished from, 
and is wholly based upon, and incidental to the title to th,e 
ship itself, the maxim deb He fundamentum fallit opus applies.; 
and if the' title to the latter is bad, that to the former will be 
bad also.* But where the title to a ship's earnings or pro- 
duce is not dependent upon ownership in the vessel, the 
Ship Registry Acts do not apply, and the ordinary prin- 
ciples of equity are allowed to prevail. Lord Eldon first 
drew the distinction now alluded to, expressing a doubt in 
Mestaer v. Gillespie;\ whether an agreement, void so fM* 
as it related to the ship itself, might not be valid with 
respect to its freight. The doubt was, however, re- 
moved by Lord Cottenham in Davenport v. fVhitmore, J in 
which he overruled a demurrer to a bill seeking to enforce an 
agreement for the liquidation of a mortgage out of the earnings 
of a ship, and for a transfer of the vessel, when the mortgage 
should have been discharged. The same principle was acted 
on in Langton v. Horton,% where the equitable assignee of a 
ship and its cargo was held entitled to an account of the pro- 
ceeds of the sale of the cargo, although by reason of the 
Registry Acts he had no interest in the ship itself. In the 
stiU more recent case of Armstrong v. Armstrong,^ the present 
Master of the Rolls upheld and enforced an agreement to 
account for the freight and the proceeds of the sale of a ship 
to a person who was not registered as its owner. The Court 

* See Hibhert v. RoUeston, 3 Bro. C. C. 570 ; Battershy v. Smyth, 3 Madd. 
10; McCalmonty, Rankin, 2 De G., Mc. and G. 403. 
f 11 Ves. 621. 

J 2 M. & Cr. 177, decided, in 1836, on 3 & 4 Willm. IV. c. 66, 
§ 6 Beav 9, decided, in 1841, on 3 & 4 Willm. IV. c. 66, 
I 21 Beav. 78, decided, in 1855, on 8 & 9 Vict. c. 89. 
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was not asked to decree a sale, for tliat Iiad already taken 
place ; nothing was sought except an account of the proceeds 
and of the freight. 

Dixon V. Etoart * may also be referred to in connexion with 
these cases. There a surety was held entitled to have the 
proceeds of the sale of a ship, which had been transferred 
to the principal creditor as a security for advances for which 
the surety was responsible, applied in payment of those 
advances. 

The cases which have been hitherto noticed go far to 
establish the proposition, that under the Acts in force, prior 
to 1864, there could be no equitable as distinguished from 
legal ownership in registered ships. This proposition, how- 
ever, is only true when confined to cases provided for by the 
Acts. The Acts of Geo. III. merely applied to voluntary 
transfers inter vivos, and there was nothing in them inconsis- 
tent with the existence, in the case of a registered ship, of 
trusts implied by law, and not arising out of an act in 
which the parties joined. This was distinctly pointed out 
by Lord Eldon, both in Curtis v. Perry, f and in Ex pte 
Houghton ; % and an attempt was made in Ex pte Yallop § to 
induce him to apply the doctrine of constructive trusts to the 
case of a purchase by one person of a ship in the name of 
another. 

In Ex pte Yallop a partnership firm had purchased a ship 
with partnership monies and for partnership purposes, and 
it was strenuously contended that the ship ought to be treated 
as the property of the firm. But for some reason, which does 
not appear from the report, the partners had allowed the ship 
to be registered in the name of one of them only ; and Lord 
£ldon held that as they had assented to that mode of dealing 
with the ship, it was impossible to treat her as not belonging 
exclusively to the partner whose name was on the register. 

He said, " There is a wide difference between title set up 
under the contract of the parties, and under the operation of 

• 8 Mer. «22. f 6 Ves. 746. } 17 Ves. 253, 4. $ 1^ Ves. 60. 
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law^ or the act of God ; and that is authorized by a fair con- 
struction of the Act of Parliament. Speaking of transfers, it 
could not be intended to apply to transfers that could not 
be carried through in the mode and by the means prescribed ; 
the transfer, for instance, from a testator to his executors, or 
the transfer to assignees in bankruptcy. The next of kin or 
residuary legatees take by operation of law not under a 
contract for transfer capable of being carried into execution in 
the mode prescribed. A transfer of that description, therefore, 
is not that species of transfer the regulation of which was 
in the contemplation of the Legislature ; but if the transfer 
is of that species which was the subject of regulation, the 
Legislature expects obedience from all parties contending for 
interests and title under such acts of transfer." 

Thompson v. Smith,"* however, appears to be the only reported 
case in which equitable, as distinguished from legal doctrines, 
were actually applied between rival claimants to a ship re- 
gistered under the Acts of Geo. III. In that case a ship at 
sea was mortgaged by A to B, and then transferred by the 
mortgagor to C. Whilst the ship was still at sea B was paid 
off, and he re-assigned the ship to the mortgagor. B's mortgage, 
C's transfer, and the re-assignment by B to the mortgagor were 
all in proper form, and memoranda of them were duly entered 
on the register. None of them, however, had been endorsed 
on the ship's certificate, for she had not returned to port. In 
order to prevent the endorsement on the certificate of the 
mortgage by A to B, and of the re-assignment by B to A, a bill 
was filed by C. It was held that as all the provisions of the 
statutes had been duly complied with, the ordinary principles 
applicable to mortgage transactions might properly be acted 
upon, and that as C had clearly the right to have his title 
perfected, and it could be perfected consistently with the Acta, 
he was entitied to relief. 

It will be observed that this decision proceeded entirely 
upon the ground that there was nothing in the Ship Registry 
* 1 Madd. 395. 

&2 
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Acts to prevent the Court from applying its ordinary principles 
to the circumstances then before it. No relief was given 
against the statutes ; their provisions were in no way infringed 
or evaded; and the case was distinguishable from all those 
.which had preceded it, inasmuch as in every one of them the 
Court had been asked to interfere at the instance of a person 
whose title was negatived by the non-observance of some pre- 
scribed form. 

Cato V. Irving * is another instance of the same kind. There 
a question as to priority arose between a mortgagee of a ship 
at sea and a subsequent purchaser from the master acting 
under a power of attorney. Both the mortgagee and the 
purchaser had duly complied with all statutory requisites, and 
the decision proceeded upon ordinary principles. There was 
not, however, any equitable as distinguished from a legal title 
in dispute between the parties; they were both duly re- 
gistered, and the only question was,^which of the two, under 
these circumstances, had the better title. The decision was in 
favour of the mortgagee. 

The two last cases establish the important proposition, that 
questions arising between two rival claimants, whose titles, so 
far as they turn on the Registry Acts, are equally good, must 
be decided upon the ordinary principles of law and equity. 

Cato V. Irving goes even further, for it shows that the title 
of a person who has bona fide complied with all the requisites 
of the statutes may be bad at law. The defendant in that case 
had done so, but his title was nevertheless held bad. The 
register was not conclusive in his favour, although it no doubt 
would have been so if the plaintifTs title had not also appeared 
upon it in an equally satisfactory manner. 

In the still more recent case of Orr v. Dickinsony^ the title 
of a purchaser of a ship from the agent of her registered 
owner was held bad, although the sale to the purchaser was 

* 5 De G. & Sm. 210. The Act which applied to the case was 8 & 9 Vict, 
c. 89. 

t Johns. 1. 
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unimpeachable in point of form, and the purchaser had been 
registered as owner. The ground of this decision was, that 
the agent had not pursued his authority, and that the 
purchaser was aware of that fact, and could not therefore be 
treated, either at law or in equity, as having acquired any title 
whatever. The indisputable title of the original owner had 
not been displaced even at law by the subsequent unautho- 
rized transfer ; that title remained unaffected. 

This case was the first which rendered it necessary for an 
Equity Judge to consider whether the Merchant Shipping 
Act of 1854 was not so framed as to render it competent for 
the Court of Chancery to apply to registered ships those 
principles which it is in the habit of applying to other kinds 
of property. The Vice-Chancellor, however, disclaimed any 
intention of deciding that important question, and based his 
judgment entirely on the safe ground, that at law the title of 
the plaintiff was good, whilst that of the defendant was bad. 

The more recent case of the Liverpool Borough Bank v. 
Turner* has set at rest the point left undecided in Orr v. 
Dickinson, and has established that, except in those case^ 
which are expressly provided for by the Merchant Shipping 
Acts of 1854 and 1855, Courts of Equity must, in dealing with 
titles to registered ships, apply the principles laid down and 
enforced in the cases on the earlier statutes. In some respects 
indeed Courts of Equity are more powerless than ever, for 
under the old statutes it was possible to create equitable rights 
hy depositing the ship's certificate of registry ,t whereas now it 
would seem that under no circumstances whatever can the 
certificate be retained as against the person entitled by the 
statute to demand it.j: 

The only other case which has occurred since 1854, and 
which requires to be noticed, is HoJderness v. Lamporty^ in 

* IJ. & H. 159, and 7 Jur. K S. 150. 
t CUrke V. Batters, 1 K. & J., 242. 
+ WiUy V. Crawford, 1 Ell. Best & Sm. 253. 
§ 29 Beav. 121. 
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which a ship in the course of construction, and belonging to 
the phuntiff, was wrongfully sold to, and registered in, the 
name of the defendant. The Master of the Bolls held that 
the defendant had acquired no title to the ship, and decreed 
him to give her up to the plaintiff, and to do whatever might 
be necessarir for transferring her to him. The decision in this 
case can, it is submitted, only be supported, if at all, on the 
ground that the title of the defendant was bad at law. If it 
was, the case goes no further than Orr v. Dickinson, the 
correctness of which can scarcely be doubted; but if the 
title of the defendant in Holdemess y. Lamport was good at 
law, then this case, like that of Armstrong v. Armstrong/^ 
decided by the same Judge, stands alone, opposed to all other 
decisions with which it has any resemblance or analogy. 

All the reported instances of any importance in which 
Courts of Equity have declined to interfere against the regis- 
tered owner, and also those in which they have felt at liberty 
to treat his title as bad, have now been passed in review. To 
facilitate reference a table of the modem cases, illustrating 
the various rules which may be considered as now established, 
is subjoined ; and either in it, or in that already given, the 
reader will find every case worthy of notice which has any 
bearing on the subject to which the foregoing article relates. 

Paet I. — Cases op no Belief. 

1. No specific performance against registered owner of an 
informal agreement for the sale of a ship. 

Hughes v. Morris, 2 De G., Mc. & G. 349, and 9 Ha. 
636. 
. Liverpool Borough Bank v. Turner, 1 J. and H. 169, 
and 7 Jur. N. S. 150. 
Query if Lynn v. Chaters, 2 Keen 521, is opposed to 
thesS or not 

• 21 Beav. 71. 
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2. No relief against legal owner on the ground ofaeeident 

Campbell y. Thompson, 2 Ha. 140. See, too^ the older 
cases in the former table (Nos. 1 & 2). 

3. No relief ctgainst legal owner on the ground of constructive 

trust. 

Slater v. Willis^ 1 Beay. 354* See, too, the older cases in 
the former table (No. 3). 

4. No relief against the legal owner on the ground of fraud. 

Pollett y. Delany, 2 De G. and Snu 235. See^ too, the 
cases in 1 Madd. 400 note. 
Contra, but query if law. 

Armstrong y. Armstrong, 21 Beay. 71. 

Holderness y. Lamport, 29 Beay. 129. 
See fiirther on this head, JUestaer y. Gillespie, 11 Ves, 62L 

5. No relief against legal owner on the ground of notice of 

unregistered transactions, 
McCalmont y. Rankin, 2 De 6., Mc. & G. 403, and 

8 Ha. 1. 
Coombes y. Mansfield, 3 Drew, 193. 
JParr y. Applebee, 7 De G., Mc & G., 585. 

6. No relief against produce of sale where there could be none 

against the ship, and the title to the former is dependent on 
that to the latter. 

McCalmont y. Rankin, 2 De G., Mc. & G. 403, and 8 
Ha. 1. See, too, the older cases of 

Hibbert y. Rolleston, 3 Bro. C. C. 670. 

Batter sby y. Smyth, 3 Madd. 110. 

Part II. — Cases of Belief. 

1. Relief against registered owner whose title is bad at law. 

Cato y. Irving, 6 De G. & Sm. 210. 

Orr y. Dickinson, Johns 1. 

Holderness y. Lamport, 29 Beay. 129, sed qu. 

2. Relief where all prescribed formalities have been observed by 

all parties. 



88 The Law of Judgments. 

' Thompson V. Smithy 1 Madd. 396. 
Cato V. Irving, 5 De G; & Sm. 210. 
See, too, Dixon v. Ewarty 3 Mer, 322. 

3. Relief based on agreements relating to the earnings or produce 

of the sale of a ship. 

Davenport v. Whitmore, 2 M. & Cr. 177. 
Langton v. Hortoriy 5 Beav. 9. 
Armstrong v. Armstrong, 21 Beav. 78. 
See, too, Dixon v. Ewart, 3 Mer. 322. 

4. Relief based on agreement for sale of a ship (when sought by 

legal owner). 

Lynn v. Chaters, 2 Keen, 521. 

5. Relief granted to an equitable mortgagee, by deposit of the 

certificate of registry. 

Clark V. Batters, 1 K. & J. 242. This could not be 
done under the present Act. See fFiley v. Crawford, 
1 EU. B. & Sm. 253. N. L. 



Art. VIL— the LAW OP JUDGMENTS. 

[Benham v. Keane, 31 L. J. (Ch.) 129.] 

T>ERHAPS it would be diflScult to find a more striking 
example of the confusion introduced into the adminis- 
tration of our law by the system of piecemeal legislation which 
prevails in this country, than is displayed by that branch of the 
law which stands at the head of this paper. Perhaps it would 
be difficult to imagine a set of circumstances better calculated 
to exemplify the difficulties to which this sort of legislation 
is calculated to give rise, than the case we have selected to 
illustrate it. 

Upon the main point which forms the subject of the elabo- 
rate and able judgments of the Vice-Chancellor Wood in 
that case, and of Lord Justice Turner on the appeal, viz.. 



The Law of Judgments, 89 

the effect^ if any, upon the rights of subsequent judgment 
creditors as against property in Middlesex, acquired by them 
by virtue of Judgments duly entered up and registered pur- 
suant to the 1 & 2 Vict., c. 110, and the Middlesex Registry 
Act of 7 Anne, c. 20, in the Registry Offices of the Court 
of Common Pleas and for Middlesex, of a prior Judgment 
registered under the former, but not under the latter Act; 
upon this point, we think that no one who reads the report 
of the decisions of those learned Judges can feel any doubt. 

Before, however, referring in more detail to this, and the 
various other complicated questions involved in the case before 
us, we beg to invite the reader's attention to a short sketch 
of the history of the most important of the different Acts of 
Parliament at present regulating (shall we say regulating ? ) 
this branch of the Law of England, as affecting land and 
chattel interests in land ; premising that the reader is not to 
expect a treatise on the law, but a concise account of the 
legislative enactments on the subject. 

For the commencement of these we must go back nearly 
600 years, to the reign of him who has been called our English 
Justinian, Edward I. ; by a statute passed in the thirteenth 
year of whose reign, a plaintiff recovering a debt, or damages 
in the King's Court, or whose debt is acknowledged there, is 
entitled at his election, to have a writ of Jieri facias to the 
sheriff, of the lands and goods of his debtor, or to have 
delivered to him by the sheriff, the chattels of the debtor, and 
the one-half of his land, until the debt be levied, upon a reason- 
able price or extent. 

It is needless to refer to the various questions which arose 
upon this statute between judgment creditors and purchasers 
from the judgment debtor. As regards freeholds, however, 
they were bound from the signing of the judgment; for 
although the judgment creditor had neither jus in re, nor jus 
ad rem, even a subsequent conveyance for valuable considera- 
tion, and without notice of the judgment, could not save the 
land which the debtor had at the time of the judgment given. 
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from being extended on an elegit. Copyliolds, however^ were 
not affected by it^ and long before the Statute of Frauds 
(Fleetwood's case^ 8 Kep., 171 a) it was held that although 
leaseholds came within the term ^^land^" used in the Act of 
13 Edw. I., St. 1, c. 18, yet they were not, "because the 
term is but a chattel, and a sale hon& fide of chattels is good 
after judgment, but not after execution awarded," bound by a 
judgment until execution; but they were bound from the time 
that execution was awarded, that is, from the time of the date 
or teste of the writ. 

The Statute of Frauds, however, (Sec. 16,) enacted, that 
no Writ of Execution should bind the property of ** goods," 
but from the time that such writ shall be delivered to the 
Sheriff, Under-Sheriff, or Coroners to be executed, which time 
is to be indorsed by them upon the writ. It was held that 
leaseholds were " goods " within this Section, and that a judg- 
ment creditor could not file a bill to redeem leaseholds until 
execution had been delivered to the Sheriff to be executed 
{Shirley v. Watts, 3 Atk. 200). The 10th section of the same" 
statute made estates of which any other person was seized or 
possessed at the time of the execution sued in trust for the ex- 
ecutive debtor, liable to be extended. It was held at law that 
the trust must be entirely for the benefit of the debtor {Harris 
V. Barker, 4 Bing. 96). 

The next Act to which it is necessary to call attention is 
the 4 & 5 William & Mary, c. 20, which enacted that judg- 
ments should be docketed as therein directed, " and that no 
judgment not docketed and entered in the books as aforesaid" 
should " affect any lands or tenements as to purchasers or 
mortgagees, or have any preference as against heirs, executors, 
or administrators, in their administration of their ancestors' 
or intestates' estates." 

Then follow the Acts of Anne, establishing Registries of 
Deeds in Yorkshire and Middlesex, the Middlesex Kegistry 
Act, 7 Anne, c. 20, enacting, by Sec. 18, in reference to judg- 
ments, ^^that no judgment, statute^ or recognizance (other 
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than as therein mentioned) shall affect or bind any lands in 
Middlesex, but only from the time that a memorial of such 
judgment, statute, or recognizance, shall be entered at the 
Registry Office." 

A Judgment, therefore, not docketed under the 4 & 5 WilL 
and Mary, c 20, or, as to lands in Middlesex, not registered 
under the 7 Anne, c. 20, would clearly not avail at law against 
a purchaser or mortgagee even with notice; but in Equity it 
was held that the conscience of the debtor was affected ; that 
in parting with his purchase or mortgage money to his vendor 
or mortgagor, with notice of a judgment recovered against the 
latter, although the judgment creditor had not thought proper 
to avail himself of those proceedings which the law has said are 
necessary in order that his judgment should affect the lands of 
his debtor, still Equity stepped in, and considered the purchaser 
or mortgagee as acting in fraud of the creditor, and converted 
him into a trustee for the latter. 

The decisions on the subject are too well established to be 
now controverted, but, with the greatest respect for the emi- 
nent Equity judges who first propounded the doctrine, it gives 
rise to some strange anomalies. The law has said. If you as a 
creditor wish the judgment you have obtained to affect the 
lands of your debtor in the hands of purchasers or mortgagees, 
you must docket it in a prescribed manner ; and if the lands 
of your debtor are in Middlesex, you must go further, and 
register a memorial of your judgment in the Begister Office of 
that county before it will bind or affect those lands, not only 
in the hands of purchasers or mortgagees, but even of the 
debtor himself. Surely, a purchaser or mortgagee might say. 
It is very true I have notice of a judgment against my vendor 
or mortgagor, but it is not docketed or registered. The law 
says that not being docketed, it shall not affect the lands as 
against me, and not being registered it shall not affect lands in 
Middlesex, not only as against me, but not at all. The 
creditor in the last case could not even issue an elegit in order 
to extend a moiety of the lands in the hands of his debtor, and 
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not having docketed^ or not having registered his judgment^ 
not having done that without which the law says his judgment 
shall be unavailing, I am entitled to disregard his judgment. 
It is true I have notice of its existence, but of the existence of 
what ? Of something which the law tells me does not affect the 
lands I am purchasing. I am entitled to assume that the 
creditor, not having thought proper to comply with the requisi- 
tions of the law, does not seek to affect this particular estate 
in Middlesex, or the lands generally of his debtor. 

Then on what ground does Equity proceed in the adminis- 
tration of equitable assets? Why, that equality is equity, 
and that all debts are equally due in conscience. If all debts- 
are equally binding on the conscience of the debtor, why is the 
conscience of a purchaser or mortgagee of the debtor to be 
affected by notice of a judgment, but not of a bond or simple 
contract debt ? That he should be responsible to the judgment 
creditor if he part with his money to the debtor with notice of 
the judgment, if it be put upon the ground that the judgment 
is a charge or lien upon the land, is intelligible ; but if it be 
not a charge or lien, for want of that which the law has said 
shall be essential in order that it affect lands, then this reason 
fails ; and, as has been before said, resort is then had to the 
conscience of the purchaser or morlgagee. 

Again, why was the conscience of a purchaser or mortgagee 
of leaseholds, before, at all events, the 1 & 2 Vict., c. 110, 
so much less liable to be affected than that of his brother 
who dealt in freehold securities? A contracts to purchase 
the lease of a house held for a long term, at a low rent in 
a valuable part of London, and in the County of Middlesex ; 
before completing his purchase and paying his money he 
has notice of a judgment against his vendor ; he goes to the 
office of the Sheriff of Middlesex in order to ascertain whether 
any writ of execution upon this judgment has been delivered 
to him, and £dling here, as he probably will, of obtaining the 
information, he satisfies himself, or his vendor succeeds in satis-^ 
fying him, if he is anxious to complete, that no execution has 
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been delivered to the Sheriff. At all events we will assume 
that he is satisfied upon the point, and accordingly completes 
his purchase, relying upon the language of the Statute of 
Frauds that no writ of execution should "bind" the property of 
"goods" until delivery to the Sheriff to be executed. A is 
perfectly safe. 

Now, let us suppose that B, at the same time with A's 
contract, enters into a contract with A's vendor for the pur- 
chase of a fee simple estate worth £1000. B, when he is 
about to complete, has, in like manner with A, notice of the 
judgment obtained against his veudor. The property in this 
case also is in Middlesex. The vendor's solicitors insist 
that by reason that the judgment is not docketed under the 
4 & 5 Wilm. and Mary, c. 20, it does not " affect " the lands " as 
to purchasers or mortgagees," and, that by reason of the want 
of a meniorial registered in Middlesex under the 7 Anne, c. 20, 
8. 18, it does not " bind or affect " lands in that county, not 
only as against purchasers or mortgagees, but not at all. The 
purchaser is in a difficulty : Davis v. Lord Strathmore, and 
Tunstallv. Trappesy have not yet been decided, but he is aware 
of the construction put upon the 16 th sec. of the Statute of 
Frauds, and he finds it difficult to conceive that " affect " in 
the 4 and 5 Will, and Mary, or "bind or affect" in the 7 Anne, 
can be of less force than the word "bind," sta^iding alone 
in the section referred to of the Statute of Frauds. Ac- 
cordingly, he too being a willing purchaser, he is tempted, 
in a fatal moment, to complete his purchase. And w^hat is his 
fate ? Why, on a bill filed against him by the judgment credi- 
tor he is held liable to the extent of his purchase money, if the 
judgment is of larger amount ; or, if of smaller amount, to the 
amount of the judgment, to pay it over again to the judgment 
creditor, and is decreed to pay tl^ costs of the suit. Now 
supposing that any fine distinction is possible to be drawn 
between the language of^the different Acts of Parliament 
referred to, upon what principle of equity is it that the 
conscience of the purchaser of the freehold estate is affected. 
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while that of the purchaser of a term of years is unaffected by 
precisely the same notice of the same judgment against their 
mutual vendor ? It seems repugnant to all reason and com- 
mon sense. We are perhaps going too far in assuming that 
equity in such a case would have refused to relieve the judgment 
creditor against a purchaser of leaseholds, as well as of free- 
hold, for we are not aware that the point has ever been 
expressly decided, but it has always been assumed. Lord St. 
Leonards in his " Vendors and Purchasers," ninth edition, the 
last published previously to the change effected by the 1 & 2 
Vict. c. 1 10, in the Law of Judgments, says, (vol. I. p. 547,) 
** Therefore, although the judgment will not of itself bind the 
leasehold estate, yet the purchaser cannot safely complete his 
contract, where he discovers a judgment, because he cannot be 
satisfied that an execution issued upon it has not been lodged 
with the Sheriff. ^^ His Lordship, therefore, evidently assumed 
that the purchaser might disregard the judgment of which he 
has notice, if he can only be satisfied that no writ of execution 
upon it is in the Sheriffs oflSce. Compare this with what is 
laid down by Lord Cranworth in Johnson v. Holdswortk, 
(1 Sim. N. S. 106,) as the ground on which the court proceeds 
in binding a purchaser with notice of an unregistered judg- 
ment. *^ All that equity has done is this : — where a purchaser 
has paid his money to a vendor, with notice of an unregistered 
judgment against that vendor, there this court has held that 
such a purchaser shall not, to the prejudice of the judgment 
creditor, shelter himself behind the Registry Acts, which were 
made to protect parties against charges of which they had 
no notice, and not against those which were well known to 
them. Whether this was originally a line of decision conform- 
able to the scope and poKcy of the Registry Acts in general 
I need not inquire ; but the equity so enforced is merely a 
personal equity arising out .of the character of vendor and 
purchaser ; an equity affecting the Conscience of a party paying 
money with notice.^^ 

With the exception of the remarks upon the policy of the 
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Registry Acts, there is no single word in the passage we 
have cited^ whicli does not equally apply to the case of a 
purchaser of freehold and of leasehold estates. 

We have been led to dwell longer upon these decisions in 
the Registry Acts than we otherwise should, because it will 
be seen that in framing the first of the new series of Statutes 
upon the Law of Judgments, the Legislature fell upon the 
Tery rocks which these decisions might have been so many 
beacons to warn them to avoid. Notwithstanding Lord St. 
Leonards' self-gratulation upon this Statute, (1 & 2 Vict, 
c. 110,) as "perfectly clear and free from all ambiguity and 
doubt," (V. & P. 13 Ed. p. 422,) it has given rise to numerous 
conflicting decisions, and no less than four different statutes 
have been passed to amend or explain it. 

It might have been thought, that after the decisions upon the 
Docketing and Registry Acts, upon the words *^ affect," " bind 
or affect," the framers of the statute would have selected some 
other word, or at all events would have thought it necessary 
to remove any doubts upon the old question of how far a 
purchaser with notice of a judgment, undocketed or un- 
registered, was bound by such notice, by declaring in express 
terms, either that the purchaser should, or that he should not 
be so bound. But no, the Act copies the old phraseology, 
uses the pet word " affect" any purchaser, &c., and by way of 
giving rise to a few further questions prefixes to the word 
affect, the words " by virtue of that Act." No judgment is 
hy virtue of that Act to affect any lands, &c. as to purchasers 
&c. until Registry. So that although a judgment creditor 
who did not think proper to register his judgment under the 
Act, could not avail himself of its provisions, any rights and 
remedies he was entitled to before the passing of the Act, it 
would seem, he still possessed. 

By this Act neither that of 13 Ed. I. nor that of 4 & 5 
Willm. & Mary was repealed ; although a new Register was 
established, the old dpckets were not closed ; the judgment 
creditor was at the same time entitled to execution of half his 
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debtor's lands under the Statute of Westmr. 2nd by virtue of 
his docketed judgment, or of the whole of them by virtue of 
the 1 & 2 Vict., under his registered judgment A judgment 
must be docketed under 4 & 5 Will. & Mary to retain its common 
law priority in the administration of assets ; there is no pro- 
vision that it shall be deprived of that priority^ by reason of an 
omission to register it under the new Act. 

Surely it is a striking example of the impolicy of this sort 
of piecemeal legislation. What could have been easier than 
to repeal the Statute of Westmr. 2nd, the Docketing Act, and 
the Kegistry Acts for Yorkshire and Middlesex, so far as these 
Acts or any of them related to judgments, and in one short 
comprehensive enactment to have laid down one general law 
on the subject, which should govern the entire kingdom ? 

The Act of 1 & 2 Vict. c. 110, was passed in August, 1838. 
In less than a year, June, 1839, it was found necessary to 
pass a further Act, which provided for the closing of the 
dockets under 4 & 5 Willm. & Mary, c. 20, and that judgments 
already docketed should not affect lands as to purchasers, 
&c., not by virtue of the Act 1 & 2 Vict., c. 110, as in that 
Statute, but not at all, until a memorandum was registered 
under the last mentioned Act. Sec. 4 provided for the re- 
registration of any registered judgment at the expiration of 
every five years from the original registration ; and by sec. 5 
it was enacted, that judgments, although duly registered, 
should not bind or affect lands as against purchasers or mort- 
gagees without notice, more extensively than judgments of 
superior courts would have bound them before the 1 & 2 Vict, 
c. 110. Sec. 4, indeed, departed from the old formula in 
declaring a judgment not duly re-registered, " null and void " 
against purchasers, &c., but it is difficult to see that these 
words could have much more force than the words " affect," 
or " bind or affect," in the Registry Acts, and any legislative 
enactment as to the effect of express notice of an unregistered 
judgment was still carefully abstained from. The 2 & 3 Vict, 
c. 11, in directing the closing of the dockets disregarded 
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altogether the provisions in the 4 & 5 Willm. & Mary, c 20, as 
to the effect of an undocketed judgment in the administration 
of assets, and in making no provision for their registration 
under the new Acts, in order to entitle them to the priority 
which by the common law they obtained, virtually repealed 
^e former statute to this extent, and remitted judgments, in 
this respect, to the rights they enjoyed independently of it. 
{Fuller V. Redman^ 26 Beav. 600.) 

The Act of 2 & 3 Vict, c. 11, is called " An Act for the 
better protection of purchasers against judgments," &c. It may 
more properly be considered an Act to amend the former Act 
of I & 2 Vict., c. 110; and the Act passed after the lapse of 
another twelvemonth only, the 3 & 4 Vict., c. 82, is candidly 
entitled " An Act for further amending " that Act. It will 
be observed, that, as the law stood under the two preceding 
Acts, a judgment was not, under the 1 & 2 Vict., c. 1 10, " by 
virtue of that Act " to affect lands, &c., as to purchasers, &c., 
until registration; and this clause (the 19th) is, it is con- 
ceived, clearly .not retrospective in its effect, but extends only 
to judgments to be entered up after the passing of the Act. 
But the 2 & 3 Vict. c. 11, s. 2, in requiring the registration of 
judgments already docketed and entered under the old Act, 
provided, that until registration under the 1 & 2 Vict., c, 1 10, 
a judgment should not, after the 1st August, 1841, affect, 
generally, any lands, &c., as "to purchasers, &c., without the 
restricting words " by virtue of that Act." So that it would 
seem that a creditor whose judgment was docketed under the 
old law, if he omitted to register it under the new, would, 
after August, 1841, be deprived even of his right to extend a 
moiety under the Statute of Westminster 2nd, while the 
creditor whose judgment was entered up after the dockets 
were closed, would not, by omitting to register, be deprived 
of that right The 3 & 4 Vict, c. 82, passed in August, 1840, 
altogether ignored the existence of the Act of the previous 
Session (it seems its framer must have ignored it too); and 
after reciting sec. 19 of the 1 & 2 Vict^ c. 110, and that 
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^^ doubts have been entertained whether a purchaser, mort- 
gagee, or creditor having notice of any such judgment, &c., 
would not in equity be affected thereby," notwithstanding it 
had not been registered under the Act, proceeds to enacts 
that no such judgment, &c., ** shall, by virtue of the said Act," 
affect any lands, &c., as to purchasers, &c., until "such a 
memorandum or minute, as in the said Act " (the I & 2 Vict., 
c. 110) mentioned, shall have been left, &c., "any notice of any 
such judgment, decree, order, or rule, to any such purchaser, 
mortgagee, or creditor, in anywise notwithstanding." 

This bungling piece of legislation still left open two 
questions : 1st. Whether a purchaser with notice of a judg- 
ment once duly registered under the 1 & 2 Vict. c. 110, s. 19, 
would not be affected by it, notwithstanding it had not been 
registered within five years preceding the date of his con- 
veyance, under the 2 & 3 Vict. c. 11, s. 4, the Act in no way 
referring to that statute, but expressly countenancing by the 
preamble to the second section the doubts which had been 
raised in consequence of the equitable doctrine of notice; 
and 2nd. Whether a moiety might not still be bound in the 
hands of a purchaser with notice, by a judgment entered 
up since the dockets were closed, though not registered under 
the new Act, so as to entitle the creditor to the benefit of the 
provisions of that Act. 

So the law stood until the 18 & 19 Vict. c. 15, which after 
reciting that the protection afforded to purchasers, &c, by the 
3 &4 Vict., c. 82, against notice of judgments, &c. not regis- 
tered, was " confined to judgments, &c., binding by virtue of 
the said Act of 1 & 2 Vict.," and that the provision ought not 
to be so restricted, enacted, that no judgment which might be 
registered under that Act, should "affect" any lands, &c., 
at law or in equity, as to purchasers, &c., until registry, any 
notice notwithstanding. It then goes on to declare (sec. 5) 
that with a view to remove certain doubts which had arisen 
upon some of the provisions for the protection of purchasers, 
the provisions contained in section 2 of the 3 & 4 Vict* c. 82, 
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extended as well to the Act therein referred to as to section 4 
of the 2 & 3 Vict. c. 11, as explained by that Act, so that notice 
of any judgment, &c, not duly registered, ^^ AisML not avail*' 
against purchasers, &c., as to lands, &c. 

This statute was made declaratory with a view to settling 
the law on the subject. 

Since this statute ,however, we have that of 23 & 24 Vict. c. 38, 
providing that a judgment to be entered up after the passing of 
the Act shall not affect land of any tenure as to bond fide 
purchasers for valuable consideration, or mortgagees, whether 
with notice or without, unless execution be issued and regis- 
tered, before the execution of the conveyance or mortgage, 
and the payment of the purchase or mortgage money, with the 
additional proviso that such execution issued, and duly regis- 
tered, must be executed and put in force within three calendar 
months from the time of registry. 

The Act proceeds to enact (section 3) that judgments not 
aheady, or which shall not hereafter be " entered or docketed** 
under the several Acts now in force, and which passed sub- 
sequently to the 4 & 5 Wilm. and Mary, so as to bind lands, 
tenements, and hereditaments, as against purchasers, mortga- 
gees, or creditors, shall not have any preference against heirs, 
executors, or administrators, in their administration of their 
ancestors', testators', or intestates' estates. It also provides for 
the registry of judgments for the same purpose. 

It is not our purpose to enter into any question upon the 
policy of the last mentioned Act. If its object was, as the 
preamble states, to assimilate the law as respects freeholds, 
copyholds, and leaseholds, it would have been easy to enact 
that a judgment should bind neither class of property until 
execution delivered to the sheriff, as in the case of leaseholds; 
or, if this be considered objectionable, because the sheriff will 
not aUow his office to be searched for writs, to have provided 
that in the case of leaseholds they should be bound like freeholds 
and copyholds, as from the registry of the judgment. The 
effect of the recent enactment will be to throw increased 
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costs upon the judgment debtor^ the expense of additional 
searches upon the intending purchaser or mortgagee. If the 
judgment of itself is no longer to be a charge on the land, why 
register it at all ? Why not be content with registering the 
writ of execution ? 

It may be replied to this that the new enactment only 
extends to purchasers and mortgagees, and that the judgment 
registered will of itself bind the land as to the judgment 
debtor, his creditors, issue in tail, remaindermen, reversioners, 
and others whom he might have barred, and volunteer 
claimants under him, but this only illustrates the impolicy 
of the system of legislation from which these Acts proceed, 
when a man has to refer to half a dozen diflferent Acts of 
Parliament to ascertain his rights against as many different 
persons. The provisions in the last Act as to the registering 
of writs of execution do not appear to extend to land in the 
Counties Palatine, as to which the registration of the judg- 
ment under the 18 & 19 Vict., c. 15, s. 2, would seem still to 
be all that is required. 

At the same time, the enactment that judgments not regis- 
tered and re-registered shall not have priority in the adminis- 
tration of assets, which was rendered imperatively necessary 
by the decision in Fuller v. Redman^ before referred to, is 
undoubtedly a beneficial measure. It would seem, however, 
that judgments of the County Courts and other inferior Courts 
of Record do not come within its scope. They are clearly not 
within the provisions of the fourth section as to re-registry. 
Thus the executors and administrators of the estates of the 
poorer class of persons remain unprotected against unregistered 
judgments of this kind, which must constitute, in those cases, 
a large proportion of the whole number. 

Including the West Riding Registration Acts, four in 
number, and the Act establishing a registry at Kingston-upon- 
HuU, the practitioner has no less than fourteen, or, including the 
13 & 14 Vict. c. 43, as to the County Palatine Courts, fifteen 
Acts to refer to, in order to ^ascertain the existing state of the 
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law (if by reference to these it will be possible to ascertain it) of 
judgments, — a fact which, we venture to suggest in all humility, 
is one which very strongly calls for some reformation. 

Having thus hastily sketched out a statement of the various 
enactments on the subject before us, we proceed to call attention 
to the most recent decision on the subject, that in the case of 
Benham v. Keane^ before Vice-Chancellor Wood, and, on 
appeal from his decision, which, except on a collateral point, 
not noticed in the Law Journal Report, was affirmed before 
the Lords Justices. 

The facts in that case were as follow : — 

The late Earl of Momington was, in 1836, entitled to the 
reversion in fee expectant upon the decease of his mother, 
who died in 1851, of a freehold house in Saville Row, in 
Middlesex. 

The first incumbrancer in order of date was one Beavan, 
who, in 1836, entered up and docketed a judgment against 
the Earl, which, on the passing of the 2 & 3 Vict., was re- 
gistered in the Common Pleas. This judgment was always 
duly registered there, but was not registered in Middlesex 
until 1857. 

In April, 1846, one Robins entered up judgment against 
the Earl for a large sum of money, and immediately registered 
it in the Common Pleas Registry, and also in Middlesex, but 
omitted to re-register it in the Common Pleas until 1858. 

The plaintiff Benham, in May, 1847, obtained and re* 
gistered in the Common Pleas a judgment against the Earl, 
but did not register it in Middlesex until January, 1848. 

Robins and Benham, it was conceded, for the purpose of 
the argument, had notice, when they entered up their judg- 
ments respectively, of the prior judgment of Beavan. 

Before the registration of Benham's judgment in Middlesex, 
and in August, 1847, the Earl made a mortgage in fee to 
Daniel Keane, his solicitor at the time, who had notice of all 
the three prior judgments. This mortgage was registered in 
Middlesex. Keane, while Robins' judgment was still on the 
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Common Pleas Registry, purchased of die Earl the Equity 
of Kedemption, taking an assignment of the mortgage to a 
trustee for himself. 

In 1853, when Robins' judgment was no longer on the 
Common Pleas Registry, or rather when more than five years 
had expired since its registration, Daniel Keane made a mort- 
gage to two persons, Landon and D. D. Keane, for securing 
£900 and interest, Daniel Keane acting as their solicitor on 
on the occasion. 

The question was, in what order were the priorities of the 
various parties to be stated. 

Beavan and the plaintiff Benham, who, before the institu- 
tion of the suit, had purchased Robins' judgment, made com- 
mon cause against Daniel Keane and the persons claiming 
under him. Neither Beavan's judgment nor Benham's own 
had been registered in Middlesex when Daniel Keane took 
his mortgage of August, 1847, but they contended, upon the 
authorities, that, as he took with notice, this was immaterial. 
Upon Robins' judgment there was no question, as far as 
Daniel Keane was concerned, but the question whether he 
had notice. The Vice-Chancellor intimated, in an early stage 
of the case, that there was notice sufficient to affect both 
Daniel Keane and those claiming under him, of all the three 
judgments ; and that, upon the authorities, they were bound, 
notwithstanding that at the date of the mortgage of August, 
1847, neither Beavan's nor Benham's judgments were registered 
in Middlesex.* 

This, however, was subject, as will be afterwards seen, to a 
question as between the plaintiff claiming through Robins, 
and the defendants claiming under the mortgage of 1853, of 
the effect, as against the latter, of the non re-registration in 
the Common Pleas of Robins' judgment. 

The priorities of the three judgments over Daniel Keane and 

* There would not appear from the Report to have been any actual 
decision on this point, but that there was, is evident from the circumstance 
that the plain tifTs own judgment was placed, as will be seen, at the head of 
the Ibt, pcrior to the mortgage of 1853, which it could not have been under 
any other circumstances. 
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his mortgagees being thus, subject to the question last referred 
to, estabUshed, the next point was as to the priorities of these 
three judgments inter se. And it was held that there being 
nothing to affect the conscience of a judgment creditor, and 
fiobins and Benham having, by their prior registration in 
Middlesex, acquired priority at law, {fVestbrook v. Blythcy 
Hughes v. Lumley,) Beavan had no equity to affect their con- 
science by his notice, so as to deprive them of the priority they 
thus obtained. " The question is," said the Vice-Chancellor, 
'^ whether notice is material or immaterial with regard to the 
judgment creditor, and I confess I have come to the conclusion 
that notice of a prior unregistered judgment (I am not speak- 
ing of a purchase) is wholly immaterial." The reasons given 
by the learned Vice-Chancellor in his judgment on this point 
seem wholly unanswerable. " It is not the case," said His 
Honour, *^ of a person contracting with the judgment debtor 
to the prejudice of the person entitled to the prior charge. The 
judgment creditor does not enter into any contract ; on the 
contrary, everything is in invitum, and he is insisting on his 
rights against the debtor. There is nothing to restrain his 
conscience from doing that. In a case of this kind, the judg- 
ment creditor does not assist the debtor, he simply stands on 
his own right, which he has a right to assert against any 
person, with or without notice, who has not perfected his 
title, or obtained such a title as can stand against his olaim." 
So Lord Justice Turner, on the same point, says, " When we 
look to the principle on which purchasers and mortgagees are 
held to be bound by notice of an unregistered judgment, it 
appears to be this : that the purchaser or mortgagee, having 
either a more equitable title or no title at all, is using the 
equitable title, or assuming a title against equity. He is 
willingly aiding and abetting the judgment debtor to take out 
of the reach of the judgment creditor, that against which he 
knows that the judgment creditor has a legal right; and a 
Court of Equity holds, and most justly holds, that it is against 
conscience that he should do so ; but how differently does the 
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case stand as between two judgment creditors. The subse- 
quent judgment creditor has not a mere equitable^ but a legal 
right. He takes^ it is true, what the other judgment creditor 
might have taken, but he takes it-in exercise of a legal right. 
He takes it under process adversely to the debtor, and he gets 
it only because the prior judgment creditor has neglected to 
take it. It seems to me, therefore, that the principles which 
apply between judgment creditors, and purchasers, and mort- 
gagees, do not touch the case between different judgment 
creditors, and are not applicable as between them. I may 
add, that there would, as it seems to me, be the greatest 
possible inconvenience in any such extension of the doctrine 
of the Court. If the Court was to give priority to an un- 
docketed or unregistered judgment creditor over a subsequent 
judgment creditor on the ground of notice, it could not, so far 
as I can see, stop at that point. It would be its duty to 
interfere by injunction to restrain the subsequent judgment 
creditor from issuing execution upon his judgment ; and no- 
body, so far as I am aware, has ever thought that a bill for 
this purpose could be maintained in such a case, nor is there, 
so far as I am aware, any precedent for such interference." 

The effect of the decision of the case up to this point would 
be, that the priorities would stand thus: — 1. Robins; 2. 
Benham; 3. Beavan (we have excluded from consideration 
the case of another defendant. Smith) ; 4. Daniel Keane and 
the defendants claiming under him. 

But Robins had omitted to register his judgment within five 
years previously to the mortgage" to the Defendant claiming 
under Daniel Keane, and although this omission could not, on 
the authority of Beavan v. Lord Oxford^ (6 De G., M. and 
G. 492, 507,) prejudice him as between himself and Beavan, 
Benham, or Daniel Keane, it might have the effect of render- 
ing his charge *^ null and void," under the 2 and 3 Vict., ell, 
8. 4, as to the mortgagees under the latter. The Vice-Chan- 
cellor in effect decided that it did so. 

The obvious effect of this was to put these persons, who 
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took subject to Beavan^ before Robins, whose priority of 
Beavan had just been established ; and it ga^e rise to another 
somewhat anomalous state of circumstances. Benham's judg- 
ment clearly came after that of Robins ; it was as clearly (as 
the Vice- Chancellor had decided) prior to the incumbrance 
of the mortgagees of Daniel Keane^ who were declared to be 
prior to Robins. 
In the result, the priorities were settled in this way : — 

1. Benham's own judgment. 

2. Landon's and D. D. Keane's mortgage for £900. 

3. Robins's judgment assigned to Benham (less, it is 

presumed, the £900 and interest). 

4. Beavan's judgment. 

5. D. Keane's interest. 

But for the circumstance that Robins' judgment had been 
assigned to the plaintiff Benham, whose purpose was of course 
answered by having the priorities stated in this way, it is 
easy to see how embarrassing the position of things would 
have been. 

No. 3, (Robins, supposing him to have been asserting his 
own rights,) would have said, '^ It is true I am held to come 
after No. 2, but I am clearly before No. 1," while No. 1 would 
have said, *^ I am willing to be postponed to No. 3, but I can- 
not consent to be placed after No. 2, of whom I have clear 
priority." Probably the diflSculty in such a case would have 
been met by a special finding, to the effect that Nos. 2 and 
3 formed in fact one charge — that No. 2 could only take out 
of, and not in addition to what was due to No. 3, which, in 
this case, was much more than the amount due to No. 2. 

With the Vice-Chancellor's decision upon the question, as 
to the effect of the non re-registry of the judgment, we are 
disposed also, looking at it, as it seems to have been argued, 
solely as a question upon the construction of the Statute of 2 
Vict.'c. 11, entirely to agree ; but it is obviously open to this 
remark, that its effect is to enable a man in whose hands a 
nroperty is worth nothing, by reason of ^ judgnjent affecting 
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his vendor at the time he purchased it^ and of which he 
had notice^ by making a mortgage, even to a person who 
has full notice of the judgment^ at a moment when the 
latter may by accident be off the register for a short time, 
to defeat the judgment creditor, and make that which was 
valueless in his (the mortgagee's) hands, valuable in the 
hands of another. It may be a mere fraudulent contrivance 
on the part of the mortgagor for the purpose, and one, obvi- 
ously, very difficult to detect; while, if it were detected, it would 
be unimpeachable, provided the mortgagee were acting bond 
fide. Of course we must not be understood in these remarks 
as finding fault on this account with the Vice-Chancellor's 
decision, which is upon the interpretation of the 2 and 3 Vict., 
c. 11, 8. 4. According to this decision, however, A may tell 
B there is a judgment which renders the property valueless 
in my hands, and I never can be relieved from the effect of it 
so long as it remains in force, but this judgment, for want of 
registry, you may disregard, and I can therefore make it 
available to pay my debt to you. This is the effect, not of the 
decision, but of the legislation on the subject, which is under- 
stood to proceed upon this : that a judgment which has not 
been re-registered is to be presumed to have been satisfied. 
But if the parties in the case before us had known that it was 
not satisfied, it does not appear that, on the construction of the 
statutes, the decision could have been otherwise than what it 
was — their policy being to exclude all equities arising from 
notice. 

There remained, as a consequence of what had been previ- 
ously decided, one further point in Benham v. Keane. Beavan, 
having established his priority to Landon and D. D. Keane, 
contended that he was entitled to stand in their shoes as to the 
£900, which they took in priority to Kobins. The Vice- 
Chancellor, however, decided that he had no such equity* 
That it being perfectly clear that Benham's two debts, that is, 
the judgments of himself and Bobins, would exhaust the estate, 
independently of the £900 mortgage, there was no principle 
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on which Beavan could claim the £900 which Landon and D. 
D. Keane were entitled to claim as against Robins« ^^ Ben* 
ham's debts would exhaust the whole; his (Robins') judg- 
ment was only void as against Landon and D. D. Keane ; it 
was not so as against Beavan, and as long as there was not 
enough to answer Benham's debt, it was impossible he 
(Beavan) could be injured," The declaration, however, was 
to be without prejudice to any question between Benham, 
Landon, and D. D. Keane, and Beavan, in the event of the 
proceeds of the estate not being exhausted by Benham's two 
judgments. 

If the question ever arose, it would probably be determined 
that the £900 could only be paid, as we have already sug* 
gested, out of what was coming to the plaintiff in respect of 
Robins' debt ; for, otherwise, the effect would be to pay the 
debts of the plaintiff and Rpbins, plus the £900, out of the 
estate, in priority to Beavan, which clearly would not be right. 
As it is, Messrs. Landon and D. D. Keane, if they acted with 
their eyes open, were very bold ; whether they did or not they 
are very fortunate. 

Upon the appeal to the Lords Justices, their Lordships, at 
the close of the opening speech of the Solicitor-General, the 
Appellant's, Mr. Beavan's, Counsel, intimated (a fact which 
does not appear in the report) that there was not sufficient to 
fix Messrs. Landon and Keane with the knowledge acquired 
by their mortgagor, Daniel Keane, in 1847, by reason of his 
having acted as their solicitor on the occasion of the mortgage 
of 1853, and the appeal was dismissed with costs as against 
them, though without costs as against the plaintiff. The case of 
the plaintiff as against Landon and D. D. Keane stood on pre- 
cisely the same footing as to evidence of notice, as that of the 
appellant, but those gentlemen had not appealed on this point, 
and so the priorities as settled by the Vice-Chancellor re- 
mained unaltered, an immaterial fact to them, there being suf- 
ficient to satisfy them the amount of their charge ; but if his 
Honor had taken the same view on the hearing before him, it 
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would have been unnecessary to argue two of the points which, 
in the view actually taken by him, were involved and decided 
in the case. The profession has reason to congratulate itself 
that it was not so. 

Had this case been argued before the passing of the 18 & 
19 Vict., c. 15, and had the plaintiff issued elegits upon his two 
judgments, it is obvious that both the questions which that 
Act was passed to settle would have arisen, viz., the effect 
as against a purchaser or mortgagee with notice, of the non- 
re-registration of a judgment registered under the 1 & 2 Vict., 
c. 110, to deprive the judgoient creditor of the benefits of 
that Act, or, if this were held to be so, then whether he was 
deprived, as against such a purchaser or mortgagee of his legal 
or equitable rights acquired, not by virtue of that Act, but 
by virtue of the Statute of Westminster 2nd. 

It seems probable that there must, ere long, be further 
legislation on the subject of judgments. The Act of the 
Session of 1860 can hardly be destined to be the last of the 
series. A creditor who recovers a judgment and registers 
it, not knowing what lands his debtor has, or where they are 
situate, has the benefit which his judgment was to him, before 
this statute passed, entirely swept away from him. How can 
he issue and register and put in execution roving writs all 
over the kingdom every three months ? If all judgments were 
contracts whereby the debtor intended to give his creditor a 
charge upon particular lands within the contemplation of both, 
and the framers of the statute seem to have looked upon them 
in this light, the enactment would be a little more intelligible, 
but scarcely more just, because purchasers and mortgagees 
had, under the Registration Acts, as finally amended by the 
18 & 19 Vict., c. 15, (though some few questions remained 
and still remain open,) every reasonable protection. But a 
creditor who recovers a judgment in invitum, in a hostile 
proceeding, who perhaps knows nothing of the property of 
his debtor, and who registered his judgment under the old 
law in the hope, often realized, that by continuing to keep it 
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on the Register at a nominal expense something would one 
day " turn up/' is completely deprived of this benefit, and 
may learn, when too late, that an estate ten times sufficient to 
satisfy his judgment has been sold in defiance of him, and 
the proceeds of the sale pocketed by the debtor, because he 
omitted to issue, register, and execute, and put in force a writ 
of execution, into a county, in which he was ignorant, up to 
that moment, that his debtor had ever possessed an acre. 
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HE following Paper on the Law of Charitable Trusts, was 
read by Mr. Arnold White at a recent meeting of the 
Law Amendment Society, when it received from the Attor- 
ney General, who presided, and others present, a merited 
eulogium. This paper, as observed by Mr. White himself, 
forms a continuance of the discussions on the subject which 
originated with a contribution of Vice-Chancellor Page Wood 
to the Social Science Association at its Bradford Meeting, 
printed in the Transactions of that body for 1859. The 
report of the Committee of the Law Amendment Society, 
alluded to by Mr. White, will be found in the last August 
number of the Law Magazine. 

We take the opportunity of saying that the new edition of 
Mr. Tudor's work on the Law of Charities has reached our 
hands, and that we hope to do justice in a future number to 
the comprehensive and accurate information contained in that 
volume. 



In re-opening the discussion on the subject of Charitable 
Trusts, it may be convenient that I should recall to the 
recollection of the Society the position in which the question 
now stands before it. 

In the early part of 1860, Vice-Chancellor Wood presided 
at a meeting of the Society, at which the Paper which he had 
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read on this subject before the Jurisprudence Department of 
the Social Science Association was discussed^ and in conse- 
quence of that discussion^ the subject of Charitable Trusts was 
referred to a Special Committee. That Committee presented 
a Report, which formed the subject of an elaborate discussion 
at a meeting held in these rooms, in December last, under the 
presidency of the same learned Vice-Chancellor. 

This Report presented for the acceptance of the Society 
four definite propositions, which may be thus shortly stated. 

A. That after a certain date, no land (not theretofore held 
upon charitable uses) should be held as a permanent endow- 
ment for the benefit of any charity, except such portion as 
should be deemed necessary for the actual purposes of the 
Institution ; and that all other land should be sold within a 
definite period, and the proceeds invested on Government or 
other sufficient securities. 

B. That any corporation should be at liberty to take and 
hold lands conveyed or devised to them for the limited period 
mentioned in the last resolution, without any licence in mort- 
main, and to convey such lands to the purchasers thereof. 

C. That every charitable foundation established after a 
certain date should, at the end of thirty years from the time 
of its creation, be subject to revision, and to the declaration of 
new trusts and purposes, according to the discretion of the 
Committee of the Privy Council on Charities. 

D. That no gift, bequest, or devise, to public or charitable 
uses should be void for uncertainty or impolicy ; but in such 
cases the dedication to public purposes should be good, and the 
Committee of the Privy Council on Charities should appoint 
another and lawful mode of appropriation. 

I believe I correctly state the result of that discussion when 
I say that these propositions, especially the two last, excited a 
good deal of dissent, and that even on the policy or impolicy 
of permitting lands to be held on charitable trusts considerable 
difference of opinion existed. The thanks of the Society were 
given to the Committee, and it was resolved to renew the 
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discussion of the subject before the Society, rather than to 
remit it for the re*consideration of the Conunittee. 

I am bound to say that I think that conclusion a wise one. 
If the Society had arrived at an unanimous or generally 
accordant opinion upon the principles on which the laws regu- 
lating gifts for charitable purposes should be amended, it 
might have been well to leave to a committee the preparation 
of a detailed measure ; but it was evident that serious differ- 
ences existed as to the bases on which such amendment should 
be founded, and it remains therefore to be seen whether 
further consideration will reconcile the differences which un- 
doubtedly did exist. 

The first step towards harmony is to understand our differ- 
ences, and in order to facilitate a comprehensive discussion, I 
propose to bring successively under attention the points which 
seemed to be in debate. 

The first, and probably the most important, at all events the 
most difficult, consideration is, ^^ What restrictions should be 
imposed by law on so-called charitable gifts, in respect of the 
objects or purposes of such charities? " Vice-Chancellor Wood 
states, that ^*the only limit to such gifts (provided the 
regulations of the Statutes of Mortmain be observed) is that 
the purpose be not contrary to positive law, or to the policy 
implied in all law, viz., to the principles of religion and 
morality;" and he proceeds to quote instances of dispositions 
upheld by law as good charities, which were undoubtedly 
noxious in their effects. 

And, in fact, the more one reflects the more one gets to 
doubt the wisdom and true charity of many gifts undoubtedly 
made from benevolent motives, and in many instances one 
cannot even avoid the conviction that caprice and vanity, 
rather than reason or love, have prompted the gift. I remem- 
ber an instance (and similar ones must be familiar to many) 
where a simple-minded benevolent old lady completely demo- 
ralized a country village by acts of indiscriminate alms-giving. 
The place became the abode of tramps, of idlers, and vaga* 
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bonds^ and the more acute willingly added the sin of hypocrisy 
to that of pauperism, and stimulated the old lady's benevolence 
by conspicuous acts of devotion. I am afraid we can hardly 
hope to frame a law to meet such a case (though I understand 
that by the French law a prodigal — not a lunatic, observe — can 
be placed, as to his property, under the control of a council of 
administration, and weak old women might be similarly treated), 
but what I do protest against is, that this well-meaning but 
short-sighted old woman might by law have perpetuated her 
folly for all generations, and by a legal donation of doles to 
poor (fliurch-goers she might have established in her village a 
plague spot of pauperism and hypocrisy for ever. 

I am aware that restraint upon charity is an unpopular 
measure, and that we are more apt to insist on the duty of 
giving, than on the duty of giving rightly. But charity, 
though the highest virtue of Christianity, demands the nicest 
care in its exercise. It is like those medicines which will cure 
the sick, but poison the healthy, and he incurs a serious responsi- 
bility who administers it indiscriminately. I may be permitted 
on this point to quote the words of Lord Brougham, written so 
long ago as 1825. 

" Every person who has been accustomed to subscribe to 
the support of what are commonly called charities, should ask 
himself this question : * However humane the motive, am I 
doing any real good by so expending my money, or am I not 
doing more harm than good ? ' In either case, indeed, harm is 
done ; because even if the money so applied should do no 
mischief, yet, if it did no good, harm would be done by the 
waste. But in order to enable him to answer the question 
he must reflect, that no proposition is more undeniably true 
than this, that the existence of a known and regular provision 
for the poor, whether in the ordinary form of provisions, doles, 
gratuities, clothing, firing, &c., or in the shape of maintenance 
for poor children, in whole, or only in part, as clothing, has 
the inevitable tendency to bring forward, not only as many 
objects as the provision will maintain, but a far greater 
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number. The immediate consequence of such provisions is to 
promote idleness and poverty beyond what the funds can 
relieve : the continued and known existence of the provisions 
trains up a race of paupers^ and a provision for children espe* 
cially promotes improvident marriages, and increases the popu- 
lation by the addition of paupers." 

Now the principle for which I contend is, that though it 
may be impossible by any legislation to prevent the improvi- 
dence of donors in tneir lifetime, yet we ought not, by 
exceptional legislation (for such it is), to give them power to 
establish in perpetuity institutions which are hurtful to the 
community, and which often create the evil they are intended 
to alleviate. There is a good deal of wisdom (not unmixed 
with the errors of his day) in the will of old Sir Wm. Petty, 
who said, "As for legacies for the poor, I am at a stand; as 
for beggars by trade and election, I give them nothing ; as for 
impotents by the hand of God, the public ought to maintain 
them; as for those who have been bred to no calling or estate, 
they should be put upon their kindred ; as for those who can 
get no work, the magistrate should cause them to be employed; 
prisoners for crime, by the King ; for debts, by their prose- 
cutors ; as for those who compassionate the sufferings of any 
object, let them relieve them and relieve themselves by relieving 
such sufferings, that is, give them alms pro re nata^ and for 
God's sake relieve those several species above-mentioned^ 
where the above-mentioned obligors fail in their duties. 
Wherefore I am contented that I have assisted all my poor 
relations, and put many in a way of getting their own bread, 
and have laboured in public works, and by inventions have 
sought out real objects of charity, and do hereby conjure 
all who partake of my estate, from time to time to do the 
same at their peril. Nevertheless, to answer custom, and to 
take the surer side, I give £20 to the most wanting of the 
parish wherein I die." 

The plan which seems to have suggested itself to Vice- 
Chancellor Wood to prevent impolitic foundations, was that '^ A 

VOL. XIV. ^NO. XXV. I 
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definite scheme be laid by the donor before the Charity Commis- 
sioners, and approved of by them," and that the control of the 
Conunissioners should extend onljr to the details of the scheme 
in cases of additional endowment to any existing charity already 
established under any decree or order of Commissioners, under 
the statute of Elizabeth, or by the Court of Chancery, or with 
the assent of the Charity Commissioners, and in certain other 
cases to be specified, as, for example, hospitals, schools, or the 
like. But in other cases the Commissioners to have power 
to reject a scheme, but for cause to be assigned, either wholly 
pr in part subject to an appeal to the Court of Appeal of 
Chancery. 

Now the observation that at once occurs to one on this plan 
is, that neither the Charity Commissioners nor the, Court of 
Chancery have power to alter the law, and that, as the law 
stands, many improvident and frivolous charities may be, and 
are, established under the authority of the Court of Chancery, 
or otherwise. 

We must, I think, to use the words of the Vice-Chancellor, 
*' revise the whole policy of our law, with reference to so-called 
charitable dispositions of property." Such revision can only 
be effected by the Legislature, and if on consideration it should 
be found impossible to lay down precise and positive rules, 
and it should be determined to vest the approval or rejection 
of charitable schemes in some constituted authority, I am not 
sure that the Charity Commission, with an appeal to the Court 
of Chancery, would, at all events as now constituted, be the 
tribunal to which the country would be content to entrust so 
great and difficult a responsibility. 

Again, the plan of the Vice-Chancellor would permit the 
continuance of those existing so-called Charities whose im- 
policy he so clearly pointed out. Doubtless it is difficult to 
interfere with existing establishments, but I may on this point 
again quote Lord Brougham, who says — 

"I am very far from asserting that any such strict limitation 
of the charitable funds already existing ought to be attempted. 
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I only state the pHnciple upon which the Legislature should 
proceed, wherever it is justified in interfering. What circum- 
stances may authorize that interference, cannot be, with any 
advantage to the subject, described in general terms. But 
that no rights are in reality infringed by taking a fund destined 
to support the poor in a way likely to increase their numbers, 
and using it so as to perform some act of charity without 
increasing the numbers of charitable objects, seems abundantly 
evident. No man can be supposed to have desired the 
existence of paupers; every donor assumed that, independently 
of his bounty, there were such needy persons in being, and he 
intended to relieve them. Could he have foreseen that an 
alteration in the form of his gift must have reduced their 
numbers, he would have adopted it. In like manner the poor 
are not, with reference to this point, an existing body of 
persons, like the Church, or any other Corporation, who have 
rights of property. They form a class into which no man 
enters voluntarily, and whatever restricts their numbers by 
diminishing poverty, benefits the community, so that no 
violation of property would be committed by using any fund 
given to the poor, in a manner different from its original 
destination, provided the result were infallibly to lessen their 
numbers, and still to employ it in works of charity." 

Nor can we, while on this branch of the subject, overlook the 
question of Koman Catholic Charities, and the restraints upon 
what are called superstitious uses. It is a point upon which 
I do not venture to offfer an opinion, but which is entitled, in 
the interest of a large body of our countrymen, to a serious 
and impartial consideration; and before we venture upon a 
decision, we ought, I think, to be quite sure that we ar^ correct 
in the premises on which we found our judgment, and are 
not misled by vague general notions or prejudices. 

Now, it may be very difficult for such of us as have been 
educated in a different creed to believe in the efficacy of 
prayers for the dead, especially when offered by a priest as* 
part of a salaried duty. 

I 2 
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But to those who do hold such a belief, who really think that 
jBuch prayers can assist in delivering them, or those dear to 
them, from the pains of purgatory, what a fearful oppression 
and cruelty must seem to them a law expressly intended to 
prevent such prayers ! And is our course any longer logical 
or consistent? It appears from the evidence given before the 
Lords' Committee on Catholic Charities, that a prayer for the 
dead forms a part of every mass, and that every conscientious 
priest invariably prays for the soul of the founder or benefactor 
of his chapel. Now, since the Catholic Relief Act, and the 
2nd and 3rd William lY., c. 115, placing Soman Catholic 
schools and places of worship on the same footing as those of 
Protestant Dissenters, is it any longer open to us to say we 
will forbid the minor, while we permit the greater, which 
includes that minor? 

We permit chapels to be built and endowed in which masses 
are continually said, which masses invariably and ex necessitate 
pray for the dead, and especially for dead founders and endowers, 
and yet we stringently forbid gifts for the sole purpose of praying 
for the souls of particular persons. Shall we perpetuate a law 
which does not bind conscientious men, for we all know the 
immense amount of property which is continually given by. 
devout Catholics to particular persons, not only without any 
express trust, but with a careful abstention from any act which 
could be construed into a trust; and we know (every one can 
know who cares to inquire) how, in the vast majority of 
instances, this property is employed in purposes directly at 
variance with the policy of our law as to superstitious uses ; 
and the men who so employ it are conscientious men — ^men 
who, with a clear conscience, violate the policy of the law of 
their country in obedience to what they consider a higher law ? 
It is only in rare cases that men devoid of conscience appro- 
priate to their own use property which, though given to them 
without a word or a sign, they know was not intended for 
their own benefit, and it is such men that our present law 
protects. 
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There may, on the other side of the question^ be reasoas of a 
superior importance ; I do not pretend to offer a decided opinion 
npon it, beyond saying that if a, law is oppressive, and yet fails of 
its object ; if it afflicts the good man, and serves the purposes of 
the bad man ; if it forbids a part while it admits the whole — 
such a law ought to be repealed. 

The second question on which differences exist is, " What 
portions of a man's property he may give for charitable pur- 
poses, and in what mode he may give it." I reserve the subject 
of the distinction between land and personalty for separate 
consideration. What I now wish to submit for discussion is 
whether, having by proper regulations prevented the establish- 
ment of improper charities, we should place any and what 
restraints upon a man's liberality in favour of the beneficial 
charities authorized by the amended policy of the law. 

Now, on this point, our Committee have expressed a very 
decided opinion; they have gone so far as to contemplate a 
time when all present charity would be rendered superfluous in 
consequence of the accumulated generosity of the past ages, 
and they have even looked forward with hope and satisfaction 
**to a period when the income of the State, derived from 
gratuitous sources, should be sufficient to provide for all the 
exigencies of the community." 

Well, even though the princely generosity of Mr. Peabody 
should prove epidemic, I fear we can hardly hope for a time 
" when the poor shall cease from the land ; " and I confess that, 
in my eyes, an accumulated generosity, which should render 
the exercise of charity an impossible virtue, would be far from 
an unmixed good. A more dreadful prospect than that of a 
State with sufficient public property to dispense with taxation, 
it is difficult to conceive. Such a State would be sure to be 
an ill-doer. The tax-gatherer, though an unpleasant teacher, 
is a powerful agent to keep States from interventions, 
oppressions, and injustices. But, though there is no fear of 
charity running to such excesses as these, is there any wisdom 
in the French law, which provides that "Les liberalit^s "— 
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(which of course includes gifts to individuals as well as to 
charities,) — ^^ Les liberalites," whether by .act inter vivos or by 
testament, cannot exceed the moiety of the goods of the dis- 
poser, if he leaves but one legitimate child; the third, if he 
leaves two children ; the fourth, if he leaves three or a greater 
number? Nor can they exceed the moiety, if in default of 
children the defunct leaves one or more ascendants in each of 
the paternal and maternal lines, and three-fourths, if he leaves 
ascendants only in one line. It is only when he leaves neither 
ascendants or descendants that a Frenchman can give away 
the whole of his property, and even then ^^ Dispositions intet^ 
vivos^ or by testament, for the benefit of hospitals, the poor of 
a commune, or establishments of public utility, will only 
take effect for so much as shall be authorized by royal 
ordinance." 

In Scotland again, the widows' J7is relictcBy the children's 
legitim, and the kirk and market law, as it is commonly called, 
impose considerable restraints upon gifts to the detriment of 
the donor's relatives. Even in England, it was at one time, 
if not the general law of the land, at all events a widely ex- 
tended custom, that a father could only dispose of the " dead- 
man's part" of his personal estate; and it is worthy of observa- 
tion, that in the " Reformatio Legum Ecclesiasticarum," 
prepared by the Commission appointed by Edward VI., and 
presided over by Cranmer, a similar restriction of a father's 
power of willing to one-third of his personal estate was 
proposed. 

We shall, in the present day, however, hardly be prepared 
in England to assent to put any restraint upon the power of 
disposition, inter vivos, in favour of a charity, beyond such as 
are suggested in Vice-Chancellor Wood's paper, and which, in 
addition to making the charitable scheme dependent on the 
approval of the Charity Commissioners, would extend the 
formalities of the Mortmain Act, with some variations, to gifts 
of personal property, and, in addition, would enable the donor 
to revoke his gift at any time within a year. 
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As regards the power of xoiUing to charities^ a large partjf 
would be found to urge some restraints upon the power of the 
testator to will his property away from his children. 

The Vice-Chancellor says, " I am of opinion that all posthu- 
mous charity should be very strictly regulated," and he pointed 
out to us at one of our meetings the great hardship of depriving 
children by will of property which they had been prepared by 
education and habits of life to require and expect. His prao» 
tical proposition on this head was as follows : — ^^ That there 
should not be any power of making a charitable devise of land^ 
or any bequest of money, exceeding a given amount in value, 
(say, £200,) to endure beyond the period allowed by law for 
the appropriation of money in other cases, except in favour of 
some existing charity already established under any decree or 
order of the Commissioners under the Statute of Elizabeth, 
or of the Court of Chancery, or already established with the 
assent of the Charity Commissioners; and if exceeding the 
above amount, such devise or bequest, even though it be to 
any such existing charity, to be by will executed at least 
twelve months before the testator's decease, and attested by a 
solicitor." 

For my own part, I feel serious doubts as to the propriety of 
imposing any special restrictions upon devises or bequests for 
charitable purposes. Assuming that by proper amendments of 
the law you prevent the creation of noxious charities, tJiat you 
prevent charities holding property of an unfit character for their 
purposes, that you make proper provisions for the supervision 
and periodical amendment of charities, and for their accom- 
pUshing the greatest amount of good, and the least amount of 
evil, of which they are capable ; assuming, I say, that you 
effect these reformations in charitable institutions, I see no 
reason why a testator should be under greater restraints in 
leaving his property away from his family for the benefit 
of such institutions, than he is in leaving it to strangers in 
blood. 

Undue influence is as likely to be exercised in one case as 
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in the other^ and our law has a very long and strong arm for 
cases of undue influence. 

Nor do I think it would be consistent with English habitsy 
character^ and institutions, to assimilate our law to the Code 
Civil in regard to " liberalites.^^ It is not calculated to* 
improve the character of children to make them to so large 
an extent independent of their parents. Our own system of 
settlements goes, I think, too far in that direction already. 
And in France, as a counterbalance for the regulations as to 
property, the father is vested with a much greater legal power 
over his children than is the case in England. 

The third point to which I would call attention is, whether 
charitable institutions should be capable of holding land ; and 
on this head I cordially concur in the principle of the two 
resolutions, A and B, proposed in the Report of the Com- 
mittee. 

Vice-Chancellor Wood, on the other hand, (and I need scarcely 
say with what deference I venture to dissent from his opinion,) 
thinks that the distinction between the devotion of real or 
personal estate to charitable purposes is not sound. My 
reasons for the conclusion I have arrived at are — 

Ist. — The limited quantity of land in the kingdom, and the 
importance of its not being taken out of commerce, and of 
every possible facility being given for its passing into those 
hands which will best develop its resources. 

2nd. — That the cultivation of land for agricultural purposes 
is becoming every day a more difficult and complicated busi- 
ness, requiring not merely the sagacious, and sometimes the 
speculative, outlay of large capital, but special knowledge and 
scientific education. 

It may, indeed, be said, that the lands of charitable corpora-^ 
tions are cultivated by tenants, but that is but a partial answer 
to my objection, for few tenants will do full justice to their 
land, except under the eye, and with the guidance and en** 
couragement, of an intelligent, educated, and interested land^ 
lord* I do not consider that it is within the functions of a 
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charitable corporation to undertake what — properly performed 
— ^are the arduous duties of a landlord. It ought to devote all 
its energies to the proper performance of ita charitable func-^ 
tions, and I think it no more desirable that a charitable 
corporation should hold land^ than that it should conduct a 
cotton mill or a gunpowder manufactory. I am aware that 
many charitable corporations have been well served by intel- 
ligent agents, but that only brings me to my — 

Third objection, which is, that holding land entails the neces- 
sity of more servants, and opens more avenues for jobbery. 

I do not deny the great improvements which, thanks to the 
measures inaugurated by Sir Samuel Bomilly, and our noble 
President, Lord Brougham, have taken plac^ in the adminstra- 
tion and management of charitable property, but there is 
somelliing in the very nature of a corporation which exposes it 
more or less to the temptation of jobbery and corruption. There 
is always a cloud of hungry vultures hovering over corporate 
property, and I therefore think it a fundamental principle that 
corporate property should be of that kind which is most 
available, most easily managed, and most sure in its revenue, 
I do not mean to say that I would confine them rigidly to the 
sweet simplicity of the three per cents., but I would certainly 
not allow them to hold property which involves the appoint- 
ment of stewards, lawyers, land agents, surveyors, bailiffs, &c. 
not to speak of the selection of fit tenants for the desirable 
&nns. 

I have gone at such great, and, I fear, wearisome length, 
into these three first questions, that I can but name the re- 
maining three points for consideration; they are — 

4th. — The length of time for which a donor should be allowed 
to impose his will upon property for charitable purposes. 

5th, — ^Whether power should be vested in the Charity Com- 
missioners, or some other authority, from time to time, to alter 
the application and destination of property given for charitable 
purposes, and what restriction should accompany such power. 

6th. — What should be the destination of property given for a 
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charitable purpose not sanctioned by law ? Should it be seized 
upon and devoted to some other charitable purpose than that 
intended by the testator, or should it be considered void in the 
interest of the heir-at-law or next of kin ? 

Sir William Grant thus lays down the law in Gary v. 
Abbot : — 

** The consequence of its being void, if authority was out of 
the question, would be an intestacy ; that the gift, being so 
void, must be considered as no gift. But that is contradicted 
by authorities without number. According to them, whenever 
a testator is disposed to be charitable in his own way, and upon 
his own principles, we are not to content ourselves with disap- 
pointing his intention, if disapproved by us; but we are to 
make him charitable in our way, and upon our principles. If 
once we discover in him any charitable intention, that is 
supposed to be so liberal as to take in objects, not only not 
within his intention, but wholly adverse to it. It is not 
for me to attempt to overturn the settled law and practice, 
according to which charitable bequests void as to one object 
may be appropriated to another." — 7 Ves. 495. 

It is otherwise with illegal gifts for superstitious uses. (See 
WestN, Shuttleworth; 2 Mylne \. Keen, 6S4:.) 

It will be seen that by clause D, our Committee proposed to 
confirm and extend the law as laid down by Sir William Grant, 
but I think that that proposition met with little favour, and 
that the general opinion was, that where a testator has not 
disposed of his property in the mode and for the purposes 
sanctioned by law, it should pass to his next of kin. 



Art. IX.— on INSANITY AND PRODIGALITY. 

T^O give a definition of Insanity belongs to the Physiologist 

and not to the Lawyer, and yet the former has not hitherto 

given an unexceptionable one. The medical evidence adduced 

upon the inquisition as to Mr. Windham's lunacy was so un- 
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satisfactory as to call fortli a special clause in Lord Westbury's 
Lunacy Regulation Bill, excluding *^the opinion of any 
medical practitioner from being admissible as evidence of the 
insanity of any person." It was a reasonable expectation which 
led one to suppose that physicians of the nineteenth century, 
with all the advantages of modern science to aid them, would 
have been able to give something like a correct judgment as 
to that disease which they profess to have made their special 
study, and tocure. It was chiefly upon medical opinion that 
the Court acted in ordering the Commission of Inquiry to issue ; 
with what lamentable result we all know. Doctors in giving 
their evidence generally speak too much of " moral relations," 
which belong to ethics rather than physics. Henceforth they 
will have to speak only to fact, at least on inquisitions of 
lunacy. Had fact instead of speculation been adhered to in 
investigations upon insanity, we should have arrived by this 
time at a more satisfactory conclusion as to its nature. Fact 
would have told us this, that whether the mind be a function 
of the brain, or whether it be something independent of the 
brain, and using it merely as an organ for the exposition of its 
mental functions, the Creatoi; of both has placed them during 
this life in indissoluble union. We see the mind dawning in 
the young, maturing in the adult, sickening in the diseased, 
waning in the aged, and disappearing in the dead. We should 
oaot ignore this partnership, presented to us by Him who 
established it, but view the mind as to its diseases purely from 
a physiological, and not from a psychological point of view* 
Madness is always accompanied with a diseased brain, although 
the anatomical evidences in certain conditions of the complaint 
are so slender as to be almost imperceptible. Furthermore 
madness is peculiar to animals, but not peculiar to man. 
Insanity is the expression specifically applied to human mad- 
ness ; the same disease in the lower animals being designated 
by the generic term " madness." It is this species of madness, 
termed insanity in its le^al relations, which is the subject of 
the present article. 
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Looking at the human mind in reference to insanity, we at^ 
once perceive that a perfectly healthy mind, and a perfectly 
diseased^ mind, are as opposite as white and black. The per-: 
, fectly diseased mind frequently exhibits itself with a total loss 
of its functions — no recognition — ^no memory, all a thick dark* 
ness. In this state the patient seldom lives for any length of 
time, and a post-mortem examination shows a diseased brain. 
This worst stage of the disease is generally termed idiotcy from 
"trftwra," "ignorans," sometimes fatuity from "fatuitas/' 
The Cretins of the Alps, Pyrenees, and other mountainous 
districts, present examples of this kind, and are generally incur- 
able. In England the proportion of the insane to the population 
is about 1 to 1000,. in France and Prussia the same, but in the 
mountainous districts of Wales about 1 to 800, of Scotland I 
to 574, and of Norway 1 to 551. The disease is generally the 
idiotic type, and congenital, the cranium being deformed 
and contracted, with the usual low facial angle. The 
cause is at present not known. From thiS stage of utter 
mental darkness, we proceed upwards by slight grada- 
tions through all the various phases of insanity till we 
arrive at the lightest form of mental aberration which 
is on the very threshold of sanity. Attempts have been made 
to frame a general definition of all these phases, but without 
success. They run, like the gradations of colour, so much into 
one another that those contiguous' to each other seem the 
same, whilst those more distant seem to have no relation' 
whatever, for the purposes of a definition, their differences 
being so great. The divisions of idiotcy and lunacy, monomania 
and imbecility, adoptet^by jurists, point to well-marked phases 
of the disease, but leave those others untouched, which are. 
interm^iate ; and hence in former times arose a legal difficulty 
in deciding whether he was an idiot or a lunatic, who was 
something between both. (Lord Wenman's Case, 1 P. Wins. 
702.) The ancients have given us various definitions of these: 
pljji^ases. Cicero (Tusc. Ques. L 3, c. 5) considers the terms, 
insania, dementia and amentia as equivalent, and as indicating 
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n certain deficiency of mental light (lumine mentis carentem). 
He defines sane people thus, ** eos enim sanos intelligi necesse 
est, quorum mens motu, quasi •*morbo perturbata nullo sit. 
Qui contra affecti sunt, hos insanos appellari necesse est ;" a 
definition which is too general. But he draws a distinction 
between insania or dementia and furor ; when speaking of the 
latter, he says, — " He who is so affected is prohibited by the 
Law of the Twelve Tables from the management of his property, 
-which accounts for the expression in those laws, not being ' si 
insanus,' but * si furiosus esse.' For," said he, "the ancients 
considered folly (stultitia) to be nothing more than un- 
steadiness (inconstantia) of mind." Furor they considered 
as perfect opacity of mental light on all points (mentis ad 
omnia cascitatem); Insania, on the other hand, as a slighter 
imental disorder (mentis aegrotationem). Quinctilian defines 
Insania, as " dementium ablatum rerum omnium intellectum," 
Decl. 348, which is equivalent to Cicero's definition of furor. 
Cicero's definition accords with the Koman law. The classi- 
fication adopted by the ancient Medici appears in Celsus 
(L. 3, c. 18), and has been adopted by modem physicians with 
no very beneficial results. The following is a brief summary 
of the Roman law as to insane people. Furor was adjudged 
a species of dementia — propter furorem vel quem alium casum 
dementise (D. 47, 10, 17, 11), tam dementis quam furiosi liberi 
(C. 1, 4, 28 ; see also D. 4, 2, 2 ; D. 4, 8, 27 ; D. 27, 10, 6 ; 
D. 26, 5, 8, 1 ; C. 5, 38, 28, 1 ; Inst. 1, 23). Several other 
terms were used to express the various phases of" insanity; 
thus — amens (C. 1, 4, 28), mente captus — ^non compos mentis*, 
lunaticus. The Insanity might be continual (perpetuo sit, 
D. 5, 1, 12, 2), sanitatis nulla spes (D. 24, 3, 22, 7-9), con- 
tinnum furoris infortunium morbus sine laxamento (C. 5, 70, 
8. 5), or occasional (inducise furiosi — dilucida intervalla — inter- 
missio, C. 5, 70), inumbrata quies (D. 41, 2, 18, 1). The state 
of the patient was, as in our Law, found by inquisition — citra 
inquisitionem confirmare — ex inquisitione dari curatores (D. 26, 
"3, 6 ; D, 27, 10, 8), as in the Cases of De Ventre inspiciendo — 
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fugitives — heretics, &c. The Judge was called the Inquisitor 
(Plin. Ep. L 3, 9). Assuming the patient to be found insane, 
he was at once placed under legal guardianship — in the case of 
a drunken murderer, the sentence of death was postponed 
(D. 1, 18, 14), and of a public officer, suspension from office. 
(D. 0, 1, 12, 2). The consequences of a Verdict of Insanity 
was to make the patient in law an incapax — ^thus he could not 
make a contract (C. 4, 18, 2), nor a gift or testament, or be a 
witness to either one, except during lucid intervals (D. 28, 1, 
20, 4; C. 6, 22, 9), nor could a divorce suit be proceeded with 
during the insanity of either husband or wife (D. 24, 3, 22, 
7-9). The custody of insane people of full age (impleta legi- 
tima aetate) was given to curatores (D. 27, 10, 1 ; C. 5, 70, 1) ;. 
those who were still under the patria potestas remained so upon, 
coming of age (lb. s. 7). The Curatores were appointed by 
the Praetors (D. 27, 9; C. 5, 70, 7, 6). The Curatio was- 
given to the agnati (12 Tab ; D. 27, 10, 12) ; in the case of a 
mad father, to the son (si tam probus sit, lb. s. 1, 2) ; so also of 
a mad mother (h. t. s. 4) ; thereupon the Curator had the 
management of the insane person's affiurs, without the power 
to alienate the property (h. t. s. 12 ; C. 5, 70) ; unless by con- 
sent of the PraBtor or Praeses ; and had also the custody of the 
lunatic (D. 27, 10, 7). The termination of the Curatio was 
upon the final termination of the disease, for during perfectly 
lucid intervals the Curator's office was only suspended in its- 
operation, and the furiosus resumed his legal capacity to act ; 
namely, to acquire an hereditas, and to do all those things- 
which a sane man could do. On a return of the mad fit, the- 
Curator had to be joined as the acting party in all acts of the 
Furiosus during the time of its continuance, as if no suspension 
had taken place ; so that the repeated dismissals and re-appoint- 
ments of a Curator were avoided. It is reasonable to suppose 
that every instance of suspension or resumption of duty was 
by authority of the Judge upon a short proof of facts ; other- 
wise a fresh inquisition must have been necessary, which was 
not the case (C. 5, 70, 6); the old one was acted upon. The 
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effect of the inquisition making the Furiosus an incapax 
from the finding of the commencement of the insanity, invali- 
dated all his acts from that time, and the Curator had the 
power to revoke all acts from such time, although prior to his 
appointment (C. 5, 70, 3). Generally, Furiosi were viewed as 
absentes or ignorantes, and were not liable ex delicto (D. 47, 
10, 17, 11 ; D. 29, 7, c. 2 ; D. 33, 5, 8, 2 ; D. 50, 17, c. 5, 40, 
167, 124 ; D. 39, 2, 16, 2). 

There was another class of Incapaces, though their inca- 
pacity was not so complete as that of Furiosi — these were 
prodigals or spendthrifts (Prodigi Eversores*), Speaking of 
such characters, Ulpian says (D. 27, 10, 1), "By the Law of 
the Twelve Tables, a Prodigus was interdicted from the admi- 
nistration of his property. This rule of law was first based 
upon legal custom, but now-a-days, Prastors or Praesides, 
finding such a man who puts no limits to the duration or 
amount of his expenses, but exhausts his substance in a 
destructive and dissolute manner, are wont to give him a 
Curator, after the example of a Furiosus, and both of them 
continue under the guardianship of the Curator, until in the 
case of the Furiosus he recovers his sanity, and of the Prodigus, 
he returns to good behaviour, which event, when it happened, 
absolved them respectively from the guardianship of their 
Curators." He further remarks (s. 1), that the care of a pro- 
digal father was refused to his son, although a Rescript of 
Divus Pius made a contrary rule in the case of a Pater Furiosus. 
The reason seems to have been founded in a notion that 
such appointment of the son over the father was repugnant 
to the principles of the patria potestas. Paulus, however (D. 27, 
10, 2), states that the Pro-Consul appointed the son to be Curator 
of his prodigal father, and this is further confirmed by Ulpian 

* The verb prodigere is equivalent to consumere (1. 1, s. sed si ; D. si 
quid ill fr. patr. 38, 5; 1. 18, D. de offic. Praesid. 1, 18), and is fre- 
quently apphed to moderate and reasonable expenditure, and explains the 
meaning of the term "prodiga" (1. 5, C. de fide et jure haste, 10, 3; 
qu. 1, Cod. Theod. eod., L 10, t. 17), ua signifying daily rations. The 
verbs mostly used in connexion with prodigality were dilacerare, dissipare, 
dejici. 
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{D. 26, 5, 12), who cites a rescript of D. Pius to the same effect 
as the above rescript of the same Emperor as to the Pater Furiosus. 
This last rescript, which was in answer to an application by 
a woman for an interdiction against her prodigal sons, gives 
a Koman definition of prodigality, and also the reason for the 
legislative interference. ^^ Non est novum quosdam etsi mentis 
suae videbuntur, ex sermonibus compotes esse, tamen sic 
tractare bona ad se pertinentia, ut, nisi subveniatur his, 
deducantur in egestatem; eligendus itaque erit, quis eos 
consilio regat," (compare with Ridgway v. Darwin^ 8 Ves. 
67, Cod. Xap. Art. 513,) ^^nam aequum est, prospicere 
nos etiam eis, qui, quod ad bona ipsorum pertinet, furiosum 
faciunt exitum." The reason here given is the foundation of 
all the modern continental legislation upon the subject. The 
legal incapacity of a prodigal to act, was founded upon a 
similar reason to that which denied a like capacity to minors 
and women, namely, the supposition of a mental infirmity. The 
deprivation of his capacity to act assumes that the Pi'odigus 
was previously possessed of that capacity, and that he was not 
labouring under the incapacity of age. (C. 5, 70-1.) Thus 
the Prodigal was in relation to his guardianship assimilated to 
the Furiosus, and in relation to his capacity of acting, 
assimilated to the Impubes, except that as he had no tutor, 
his acts must be viewed not in reference to the auctoritas of 
the tutor, but of the Curator. (D. 26, 5, 12.) The words of 
the decree made in such cases are given by Paulus Sent., 3, 4, 7. 
" Inasmuch as your ancestral property left to you is squan- 
dered by you iniquitously, and your children reduced to 
poverty, I for such cause interdict you the administration of 
the same, and also from all commercial dealing with others." 
This edict placed him in some respects on the same footing as 
a Furiosus, as having no voluntas, (D. 50, 17,) and yet, in 
other respects, on the same footing with Impubes pubertati 
proximus, he could acquire a legal demand, or right of action 
by means of a stipulation, although he could not bind himself 
as debtor or obligor, by agreement or contract. (D. 45, 1, 6; 
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D. 12, 1, 9, 7.) He could not alone alienate his property, or 
have a surety. (D. 27, 10, 10 ; D. 45, 1, 6 ; D. 18, 1, 26 ; 
D. 27, 9, 11.) Nor could he make a money payment, and if 
he did his Curator could recover it back. (D. 12, 6, 29.) He 
could make a novation, if beneficial to him ; in other words, it 
would be upheld, if so proved. (D. 46, 2, 3.) He could enter 
upon an hereditas devised to him, provided it were beneficial. 
(D. 29, 2, 5, 1.) He could not make a testament (D. 28, 1,18; 
D. 45, 1, G ; Inst. 2, 12, 2 ; Ulp. xx., 13); nor witness one. 
(Paul. III., 40, 12.) He was doli capax and responsible ex 
delicto, as well under the civil as the criminal tribunals (judi- 
cium publicum). His prodigality was obliged to be proved 
from acts, not words, and the cognati who testified to it had to 
depose to facts and not opinion. (Damhoud de Curat, c. 8, 
s. 4; Mascard de Prob. h. t; Menoch. de Prses. h. t.) 

Nor was the law against prodigality confined to the male 
sex, for women of extravagant habits (mulieres quae luxuriosse 
vivunt), the " pretty horse-breakers," and costly dressing 
damsels of ancient Rome, were fit subjects of the interdict. 
The fact of prodigality was found by inquisition, and the 
Curator appointed in a manner similar to that of the Furiosua. 
The custody of the person and property was given sometimes 
to one person, sometimes it was divided — that of the person 
being given to one, and that of the property to another. (D. 
27,10,13.) It was generally given to an Agnatus. (12 Tab.) 
In the case of prodigal sons, the father could give a Curator by 
his will, and the Praetor could decree the execution of it, even 
though the appointment were couched in conditional terms, 
" in the event of my son being adjudged a Prodigus." More- 
over the father could exheredate such a son, appointing his 
son's 'Children as his heredes, but the testator had to leave his 
son sufiScient alimony, and also to state the grounds for thus 
excluding his child. Assuming the grandchildren were in the 
power of his emancipated prodigal son, the testator might 
appoint them heredes upon condition that they were eI^anci- 
pated. In the event of the son objecting, the decision of the 
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testator prevailed, and was followed by the Prwtor. (D. 27, 
10, ult.) The mode of appointing curators, the nature of 
their duties, the duration of their office, &a, are fullj set forth 
in C. 5, 70, 7, 6; and although that rescript applies to 
curators of Furiosi, yet the same practice was applicable to 
curators of Prodigi. (D. 26, 5, 12 ; D. 27, 9.) There are 
two notable cases of Prodigi, showing the actual application 
of these principles of Roman law. They occur in Valerius 
Maximus. The first (L. 3, c. 5, s. 3) was of Quintus Fabius 
Maximus, whom the Prastor Quintus Pompeius (U. C. 662) 
interdicted from the management of his property, because that 
wealth which should have served to maintain the dignity of 
the Fabian family, was squandered by him in reckless 
dissipation. It seems that the decision was generally 
approved of. The second case (1. 8, c. 6, s. 1) was that of 
C. L. Hoplomachus, who obtained an interdict of prodigality 
against his father, and afterwards squandered the whole of the 
property in acts of prodigality. 

But in addition to being deprived of their legal capacity, 
the Prodigi were subjected to a species of infamia similar to 
that which prevailed in the Greek laws of Solon, whereby they 
were excluded from all public offices. By the Lex Eoscia 
Prodigi were not allowed to sit within the fourteen rows in 
the theatre, but were allotted distinct places. (Cic. Phil, ii 
18.) Many Senators were removed from the Senate and 
degraded, some by the Censors and some by the Emperors, 
for prodigality, particularly by Tiberius Caesar, as mentioned by 
Tacitus. Adrian used to have them brought into the forum, 
and publicly disgraced. (Spart) Some were kept in durance 
vile in their family vaults, as a sort of black-hole — some were 
fined and punished in various ways. (Diog. Laertius; com- 
pare with the Duke of Bedford's Case, 4 Inst 355 ; Rol. 
Pari. 17, ed. 4, n. 6,) The legal degradation consequent on 
the prodigality of English peers is shown in Moor, 678, 12, 
(Rep. 107, 12 Mod, 56.) The Romans censured it as tending 
to reduce noble families to poverty. (Florus, 1. 4, Epis. c. 1, 
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de Cat< SaUust Cat* in Pr. Plant. Trmum, in Pr^ Cll^u4. l» 
in Kufi: Cic. Off, L 2, 16. Horat Sat., 2, 3. 317), which 
last in hie poem points out the abuees of this law in ^ yerj 
vivid and interesting manner. 

The Roman law of Prodigals did 9ot continue to preserve 
its stripgent character. It was greatlj ^lodifl^d hy the 
Emperor Leon (Const. 39). This constitutioa was enacted 
to remedy the abuses which had arisen from a maladministra-* 
lion of the law, and, after stating that no man was so perfect 
in his conduct as not to act foolishly sometimes, nor any mai^ 
jBo imprudent but what he might occasionally act discreetly, 
adjudged that whilst a prodigal was under the interdictio 
bonorum, such of his acts as were acts of discretion should 
have validity-^i-otherwise not so. The result of this enactipent 
was to iatroduce an amount of uncertainty as tp acts of prodi- 
gality, which did not previously exist. The question, then, 
necessarily arose, whether such acts were of that character as 
to exempt t^em from the operation of the interdiction. The 
evil of this uncertainty was greater than the evil it sought to 
remedy. But the same difficulty which pressed upon thji 
Emperor li^n afterwards pressed upon the fram^rp of the 
Code Napoleon. 

The above is 9^ concise view of the leading featur^^ of tho 
Eoman law of Insanity and Prodigality* The Bojnans were no* 
only a warlike, but also a very practical, common-sense people?. 
They legislated n^uch and well. The tenacity with which the 
Ron^an law held its ground in diffjerent parts of Europe, after 
the destruction of the empire, was not du^ to its Romau birth, 
but to its intrinsic exceUi^nca, being suit^bl^ to th^ wants of 
iu^9 apart friMn their nation^ities. ^pw it prevailed iu £!urope 
irft^r the fall of the empire is ably shown by Selden, in his " Difr. 
sertetio^ on Flet^ ;" by Dr. Duck, in bis " Treatise d^ Um fit 
Auctoritate Juris Civilifi ; '^ and by gavigny, in his *' Jlistory of 
the So^B^an Law during the Middle Ages," a»d itp present 
mtf^mj in iGr^rmany in his " Sy»t«m of IWmw Law." 
Although tixe varying conditions of different stat^^ n^esfli- 
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tated modifications of that law ; yet in its leading principles 
it remained the same. The law as to Furiosi being incapaces 
would be pretty much the same in all nations, the incapacity 
being founded on a natural fact (mental incapacity), about 
which all reasonable men must entertain a similarity of 
opinion. With prodigals it is different : nations may well dis- 
agree as to what is, or is not, an act of prodigality, some 
having more stringent notions upon it than others; then again, 
there may be a diversity of opinion as to the expediency of 
legally restraining prodigality, some thinking it better that a 
subject should have the power of beggaring himself and his 
family — others the contrary. England and America have 
adhered to the first view — most continental nations to the 
second. The following statement of continental law upon 
the subject will, perhaps, be useful in showing the extent of 
the E.oman law among the most enlightened and civilized 
European 'nations. The Canon Law adopted the principles 
of the Boman law as regards Furiosi (Lib. 4, t. 1, c. 24 ; X. 
de Spousal, contr. ; lb. Cans. 32, qu. 7, c. 26 ; lb. Clem., 
1. 5, t. 4; 1. 3, t. 31, c. 15, X.) As regards Prodigi, the 
Corpus Juris Canonisi is silent, but as the mediaeval Doctores 
utriusque Juris adjudged questions of prodigality according 
to the Koman law, we may reasonably conclude that, had any 
essential difference existed between the two systems, it would 
have been mentioned in their writings. (Damhoud, Mascard. 
Menoch. h, t., Daoz. Sum. Jur. Pontif h. t.) 

In Spain the legislation as to prodigals {desyastador de sus 
bienes) is like the Koman (Las Siete Partidas, p. 6, t. 16, 
1. 4 ; p. 5, t. 11, 1. 5) ; he was interdicted by the judge of the 
district (y^^jr del luyar), from the administration of his pro- 
perty, and had a curator appointed over him. (De Ariza Espo- 
sicion del derecho Espanpl. Hab. 20, 1842.) In Portugal 
the like law prevailed. (Ordinac Alphon. V., 1. 4, t. 85. Do 
furiozo e perdigo.) So also in Germany. Carpsovius (Def. 
Foren. Sax.) cites many cases which occurred in practice 
there. (See p. 4, 3, c. 6, d, 9 — 11, the case of Augustus 
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Krauzens, decided at Breslau, April, 1634, wherein the testa- 
menti factio was denied to a debeased testator and prodigus.) 
He gives (p. 2, c. 15, d. 37) the following judgment rescinding 
a contract with a prodigal, in the vernacular of the time : — 

" Habt ihr Peter Saufen, derowegen, dass er fiir und fiir 
in Wein und Bierhaiisem gelegen, seine giiter verschwendet 
und umbracht, seine nechste Freiinde zu Curatoren verordnet 
und uff vorgehende fleissige Inquisition seiner giitere ad- 
ministration gebiirlichen interdiciret, dessen aber ungeachtet, 
hat ein Einswohner zu Zippendorff, welchem, eurem Bericht 
nach, solches wolgewiist, seider dess, als ihme die administra* 
tion der Giiter benommen worden, mit ihme ohne Vorwissen 
seines Curatoren contrahiret und ihme etliche begehrte 
Aecker abgekaufft. So ist solcher contract und kauff zu recht 
nicht bestandig und demnach obgemeltes Peter Saupens 
Weibe und kindem solche Aeckere vom dem Verkauffer, 
sonderlich, dieweil sei ihme das kauffgeld zuerstatten erbstig, 
zu vindiciren unbenommen." 

Grotius, in his " Institutes of the Law of Holland," states 
that persons adjudged prodigals became incapaces, and sub- 
jected to curatorship. (Herbert's edit, p. 48.) (Confirmed 
by Van Kessel's Comm., Art 165 — 168, and 281 ; Van Linden's 
Inst, 1. 1, t 5, c. 8 ; Van Leuwen's Inst, 1. 1, t 16, s. 13.) 
The latter author (Cens. For., 1. 1, c. 16, s. 27) says that the 
curator was not appointed by the pupillary magistrate, but by 
the Supreme Court of Holland, or the Judge in Ordinary. 
It was accompanied by public proclamation (amannum) 
giving notice that he was not to be allowed any credit for 
goods, &c. The interdiction was dissolved by a like judicial 
decree. He concludes by stating that this principle of law 
was generally received among European nations, citing the 
"Customs of Antwerp," and many other authorities. (lb. 
p. 2, 1, 10, 9, and 1, 11, 2.) Prodigals, by the law of Holland, 
had not the power to sue (lb. p. 2, 1, 10, 9), nor contract 
(p. 2, 1, 11, 2), nor make a testament (p. 1, 3, 3, 4). The 
following is a form of public proclamation in such cases, for- 
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meriy ilecd at Binges, Ghfetit, and other pilules ifl flanders : — 
*'0b sinistnim regimen Nostri Domini Senatotes dictum 
N. (sno intervenieute Cotidensu (aut de oonsendu et ad Bolicita- 
tionem ac requisitionem suotuin ptopiiiquoiiitn et aiiiiooltiiti) 
poduerunt in cttratela edictoque publico ut prodigum proscrip- 
serunt Quod Vobift hoc in loco notificad, et ad TCstram 
notitiam deduci yolu^runt, quo nemo illi posthac cfedat, 
mutuet, aut cum eO contractuiU aliquem Ineat ac celebr^t^ 
quinqu6 solidos Parisienses excedentem^ sub muldta sperat^ 
compensationis^ et amissionis totius 6fediti*^' (Damhoud, 
h. t.) 

In Italy We find the interdiction was in Vogiie. (iPasserius, 
Prob. Leg.,fbl 1678, p. 242. Guidon* decis. qu. 260.) The 
Neapolitan code of 1819 (1. 1, 11, 3), assimilated the law to that 
of France, ** un consulante destinato del guidice " (Code Nap. 5 
art. 613). In Scotland the interdiction of prodigals exists 
(Stair's Insti McDouall, McKenzie), but we find bo trace 
of it in the earlier laws of the Begiam Majestatem. Craigj 
in his ** Jus Feudale" (1. 1, d. 12, 28,29), mentions the law of 
Scotland, of France, and the feudal law as being in accordance 
with the Roman law ; and he sets forth the course of pro- 
cedure by the law of France as described by D'Argentre and 
Moulin. He sayd that the Roman interdiction, as described 
by Paulus, Was too stringent | and, therefore^ in Scotland, only 
applied to those cases where the prodigal himself desired to 
be interdicted. This silence of the early Scotch law is per- 
haps traceable to English influences, the Regiam Majestatem 
haying borrowed largely from the English law, as shown not 
only by extracts frotn Glanville, but also by translations from 
the " Stat, de Prerog. Reg.," Ed. II. c. 9, (L. 2, c. 46,) and other 
statutes (Hales C. L.). In Greece the Prodigus (a<raiToc) 
was subjected to the interdiction. (Badil, 38, 10. Hermen, 
Hexabib. 4, 2, 8; 4, 4, 24; 6, 1, 15.) I'he same law prevails 
at the present time. 

We now come to France, and we find that in former times 
prodigality was there restrained by interdiction precisely after 
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the Boman model. It was grounded on royal letters patent 
directed to the judge of the district, empowering him to 
proceed with the inquisition. (D'Argentre ad Consuet. Britt., 
art 491, gl. 1. Moulin Cout., rol. ii. Salle de Tlsle, c. 15, 
art 11, 12 ; lb. Bret. 518-^25 ; lb. vol. i., o. 4, art 45. Isam*' 
bert, Anc Lois, xvi. p. 267 ; xxii. 493.) The Code Napol6on 
abolished the interdiction as regards prodigals, but its substi- 
tute, the conseil judiciaire, (art 513,) seems to have been no 
novelty {De Troyes v. De Troyes^ August, 1730. Coch. (Euv. 
t 2, 8vo, 1831). The discussion which took place upon this 
point in framing the code is set forth by Locroi, (Esprit du 
Code Civ. t. 6, art 513). There was much opposition, this 
law being considered too restrictive. 

The colonies of France adopted the interdict against prodi- 
gality, (De Mery Lois etc des Colon. Fran9,) but in the case 
of Louisiana it was repealed when that country was ceded to 
the United States in 1803. (Livingstone Code, Art. 413.) 
The American law now assimilates to our own. 

We now come to the English law upon insanity and prodi- 
gality. With the exception of the sumptuary laws, and a 
passage hereafter cited in Home's " Mirror of Justice," the 
English system did not restrain prodigality. As regards the 
Law of Insanity, nothing will be here attempted beyond a 
few remarks of a somewhat historical nature, information of a 
more complete kind existing in the treatises of Brydall, 
CoUinson, Shelford, and Philips, the various abridgments, 
titles, Idiot, Ward, (Garde) Beverley's case, Co. Rep., and the 
authorities cited in the margin thereof. 

The Anglo-Saxon laws contain nothing of importance upon 
this matter. Bacon, in his " History of England," pp. 93, 175, 
cites the Laws of Canute 37, in proof that the King had the 
custody of idiots, and probably this was true of idiots who had 
committed homicide or other crimes of a serious nature ; but 
c. 37 relates to quite a different matter: the citation is 
apparently erroneous. In the laws of Henry I., we find (c. 78, 
8. 7) that insane people are to be kept in the custody of their 
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friends. The Grand Coutumier of Normandie, which, in spite 
of what Mr. Houard says to the contrary, is more indebted to 
the English law than the latter to it, says that mad people 
who are dangerous should be kept in some secure place, and 
supported by their relatives, if any; if not, then by the district 
(foL 100 de forcenez). See also Houard, Diet. Cout Norm. (tit. 
Interd.). Bracton makes mention of them in various places ; thus, 
(L. 2, c. 5, fo. 12 a) he says that furiosi and those mente 
capti cannot make donations or gifts except uuringljucid intervals. 
(Concord. Fleta. 3, 3, 8.) Again, (1. 3, t. 1, fo. 100 a. Concord. 
Fl. 2, 56, 19,) he says that a Furiosus cannot stipulate or 
transact any business because he knows not what he is about. 
Also, that a deed executed by a Furiosus whilst in a state of 
insanity may be confirmed by him upon a return to reason. 
(L. 2, c. 5, fo. 116 ; Cone. Flet. 3, 3, 8 ; Fitz abr. fo. 159 b. 
Perkins, s. 2 — 24, 614.) In that division of his work which 
treats of pleas, he says, (1. 5, t. 5, c. 20,) that the defendant 
can plead to the sanity of the plaintiff, and that such plea is 
peremptory. He divides Insani into idicj^ and lunatics, quoting 
the very expressions of the Cijei^I^agJi^rWith which he was well 
acquainted, probably through ;Justiijian's Institutes and the 
sums of Azo which he mentiJBJBiS. (L/2, c. 2, s. 5.) It appears 
from him that their acta doc^uring lucid intervals are valid. 
They could not acquire duridg the paroxysm because they had 
no voluntas, nor could thfey alienate, yet they could hold 
seizin or possession of that already acquired. They were 
subject to a Curator, both idiots as well as lunatics. He 
cites a case, the earliest known, (h. t. c. 20,) decided before 
the King himself, in which it was adjudged that the younger son 
should succeed in the place of the lunatic heir and elder son.* 
Fleta, whose work, except the 2nd Book, is little else than a 
summary " in ipsissimis verbis," from Bracton adopts (L. 6, 
c. 40) Bracton's words, with the addition that the Curators and 
Tutors were given by the Lords of the fee by the consent of 

* Tliis is in accordance with the feudal maxim, Furiosus incapax feudi 
(Bochm. Jus. Feud. s. 93). 
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the lunatic's relations and friends (per dominos feodorum ex 
consensu parentum et amicorum). This addition is inconsistent 
with what he previously asserts (1. l,c. ll,s. 10); where he states 
that this prerogative of wardship was granted to the King, 
(provisum fuit et communiter concessum,)* to prevent the idiot 
heirs from losing their feuds by reason of their incompetency 
to perform the services to their lords. 

Now Fleta wrote subsequently to Britton, who wrote about 
the 5 Ed. I. Britton's work seems from its statutory form to 
have been duly enacted, f We know from history that the 
English nobility and clergy met Edward I., in the South of 
France, about the 3rd year of his reign, on his return from the 
Holy Land, and Fleta (I. 3, c. 6) makes mention of the 
circumstance that he enacted in the 4th year of his reign some 
statutes at Montpelier regarding his prerogative.} Britton, as 
hereafter shown, mentions the Royal prerogative as to the 

* Solent enim tutores temas idiotarum et stultorum cum corporibus eorum 
custodire in perpetuo, quod licitum fuit, et permissum, eo quod se ipsos 
regere non noverunt; nam r^Bftmper judicabantur infra setatem vel quasi : 
verum, quia plures per hujusmodi custodiam exheredationem compatiebantur, 
pravisum fuit et communiter, concessum, quod Rex corporum et hereditatum 
hujusmodi idiotarum et stultorum sub perpetuis custodiam obtineret, dum 
taaaen a nativitate fuerint idiotae et stulti: secus autem si tarde, a 
quocunque domino tenerunt et ipsos maritaret, et ex omni exhseredatione 
salvaret, hoc tamen adjecto, quod dominis feodorum, et aliis (juorum inter- 
ftierit, ut in servitiis redditibus et custodiis, usque ad legitimam setatem 
secundilm conditionem feodorum, releyiis et hujusmodi, nihil juris deperiret. 

t Compare with pr. LI. Hen. I., Wil. Conq. Mag. Ch., &c. 

J Selden questions this Passage of Fleta (see Diss. c. 10, s. 4; Houard 
Anc. Lois. V ., 2, p. 30 ; Cout. Norm. Ibid. tom. 3, p. 397 n.), but Dr. 
Lingard (History of England v. 3, c. 3) says of Edward 1., " At the foot of 
Mount Cenis he was met (May 30, 1273) by the Count of Savoy; and soon 
afterward received the congratulations of a body of English Knights and 
Prelates. (Wikes, 99, West, 402.) He proceeded to Paris, and did homage 
to Philip for the lands which ' he held by right of the Crown of France.' 
From Paris it was expected that he would hasten back to England, but he 
was called back (26 July, 1273) to Guienne b^ the distracted state of that 
province, and detained there till the conclusion of the general Council which 
had been simimoned to meet at Lyons." It thus appears that the general 
council at Lyons did take place, and that he stayed there till it was over. 
The passage in Fleta is faulty, but what he meant to say was probably this, 
that the non-alienation of Koyal lands, &c., was settled by the ordinance made 
by the King during his attendance at the assembly of all the Christian Eangs. 
The sentence is " secundum provisionem omnium Re^nm Christianorum apud 
Montem Pessoloniam, anno regni Regis Edwardi fihi Regis Henrici quarto 
habitam." 
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Custody of Idiots ; and Bracton, who wrote in the latter part of 
Henry III.'s reign, is silent about it. 

The passage in Britton (fo. 167 b) is as follows, " Sometimes 
it happens that an heir is an idiot from his birth, and for this 
reason is unable to claim and maintain his inheritance. We 
therefore ordain that such heirs, whether male or female, shall 
remain in our Wardship with all their heritages, saving to 
every lord all other services which appertain to him concern- 
ing the land held of him, and that they remain in our 
Wardship as long as they continue insane, but this ordinance 
is not to apply to those who become mad through sickness." 
This clearly establishes the royal prerogative as to idiots at 
that time. Home, who wrote his "Mirror of Justices " about 
15 Ed. II.,* confirms Britton's statement thus. (p. 258, c. 4, 
B. 16, tit homicide.) "Furthermore of fools, f (folxs,) it 
is to be noticed that all fools are deemed homicides as regards 
their judgment except Idiots (folxs naturels) ... for there 
can be no crime without a criminal intent, and no criminal 
intent without discretion ; the want of knowledge or consci- 
ence exempts mad persons, and on this ground it was adjudged 
in Robert Volround's case,:]: that Idiots being heirs, should be 
in the King's Wardship for marriage, together with their 
heritages of whatsoever fief they might hold. Madmen are 
distinguished in like manner, for phrenetics and lunatics can 
commit felony, and therefore are deemed homicides and liable 
to be tried, but not so of those who are in a continual state of 
madness." 

There is another passage in the " Mirror" (c. 1, s. 9), referring 

• See a biographical notice of this literary "fishmonger,** for he 
actually bought and sold fish, in the Introduction to fiie " Liber Custumarum" 
published by order of the Master of the Rolls. 

f Applicable to those whose intellects are deficient rather than deranged, 
a distinction which prevailed in former times. 

J The text should be " de Robert Yobround," as appears by the case in 
the Rot. Orig. Ab., Vol. I., fo. 155 b., being a ^ant of tne custody of certain 
lands, " qu£e sunt in manu Regis ratione iiatuitatis Hoherti Walround^'* rot. 
5, 1 Ed. IJ. The French edition of 1642 is remarkably defective. 
Further cases of this prerogative prior to the Statute de Prerog. Regis may 
be found in the same volume, fols. 112, 121, 128, 227, 259 b, and some in 
the second volume. 
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to the private custodj of persoiis. '^ In another mode, people 
are kept in restraint by oommon consent, as in the case of 
Idiots (folx naistres). Prodigals^ (gentz trop gastours), Luna* 
tics (de estages de arrages), &c." Coke, in his Commentary 
upon the Magna Charta (2 Inst, c. 4)^ referring to the above 
authorities, considers that the prerogative was first given in 
£d. L's time, ^^ by some statute now lost," and that had it 
existed at the time of the Magna Charta, it would doubtless 
have been mentioned. Stamford, in his Commentary upon 
the Statute de Prerog. Keg., c. 9, attributes it to the ealrly 
part of Edward I.'s reign« Coke cites an early case (3 Ed. II. 
tit gard. 5), to prove the existence of this branch of the royal 
prerogative ; but Madox (Hist. Exch., voL ii., c. 10, s. 8) cites 
an earlierT)ne of ** In re Berthaud," in which the curator was 
made to account to the exchequer, and which appears to have 
been tried in 33 Ed. I. There is still an earlier one (Abbrev. 
Placit T. T., 21 Ed. I., fo. 232), *' In re William de Newton 
Begny," where the entry runs thus : " Et quia istud negocium 
tangit scaccarium ideo adjornatur ad scaccarium in crastino, &c. 
et recordum mittitur ibidem," &c. (see also Ibid., fo. 195, 197). 
The supposition of Coke and Stamforde, that it was founded 
by Statute in the reign of Edward I., is nullified by the fact 
of several cases of writs , relating to the royal custody of 
idiots and lunatics, occurring in the reigns of John and 
Henry III., in Bot. Claus. Introd., p. 2, et vol. i. and ii. passim. 
GlanviUe, who wrote in Henry II.'s time, mentions (L 7, 
0. 10) those heirs of whom and of whose lands the £ing had 
the custody ; and also that in cases of a limited grant of the 
custody, the usual composition had to be paid into the ex- 
chequer (ad scaccariam reddere compotum), but he is silent 
as to the custody of Idiot heirs ; nor do the laws of Henry I., 
and of William I., contain any mention of this preroga- 
tive. The passage in Britton, above cited, must be con- 

* This is the onlj passage in the English Law admitting the legal restraint 
of Prodigals. M. Houard, in hisReprint (Anc. LI., vol. iii.), omits it, but 
unwaiTaiitably, as it exists in the MSS* examples, Brit. Mus. 
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sidered as affirmative of prior law existing not later than the 
time of King John. The practice of confirming ancient laws 
upon the accession to the throne by the new King, is evi- 
denced by the laws of William I. and Henry I., and in this 
particular Edward I. only followed the example of his pre- 
decessors. The expression in Fleta (L 1, c. 11, s. 10) can 
be well accounted for by supposing it to have reference to the 
passage in Britton, written a few years before ; but Bracton's 
silence is unaccountable in the face of the cases in King John's 
time, and prior to the Magna Charta. According tp the 
feudal law, an idiot could not succeed to a feud (Feud. 1. 1, 
6, 2 ; 1. 2, 36), because he was incapable of performing services, 
and in such a case the feud reverted to the lord (Struv. Jur. 
Feud., c. 6, s. 12 ; c. 12, s. 10), a hardship upon the heirs ta 
which Fleta alluded, and which allusion proves the existence 
of the rule in England in former times, and its relaxation. 
Craig, in his book on Feuds, alludes (1. 2, d. 20, s. 10) to the 
English laws, as to the royal custody of idiot heirs as pecu- 
liar, and differing from the feudal law of Scotland and other 
nations. He quotes from the Statute de Prerog. Reg., but 
cites no authorities. The prerogative was in all probability 
granted after Glanville wrote, and before King John began to 
reign ; but all direct evidence of it is lost. 

In the Registrum Brevium (supposed to have been first 
compiled by Banulphus de Hengham, Chief Justice of the 
King's Bench in Edward I.'s reign, and added to from 
time to time) there are some ancient forms of inquisitions in 
matters of idiotcy and lunacy. In the 4th edition, 1687, pp- 
266-7, there are six forms of original Writs of Inquisition of 
Idiotcy. (1) Quod J. B. fatuus et idiota existat; (2) Idiota 
et adeo impotens ac mentis suse non compos; (3) Idiota et 
fatuus; (4) a nativitis suae tempore semper hactenus purus idiota; 
(5) a primaeva aetate sua fatuus ; (6) Idiota et non sanae mentis ; 
'^ this last form being a Writ ad exhibendum et examinandum 
coram nobis apud Westmonasterium," proving that the practice 
of the Court extended to an inspection of the lunatic. The 
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appendix to Registrum Brevium was added to the 4th edition, 
and consists of ancient as well as then modern forms. At 
p. 19, there are two forms, one de Idiota inquirendo, and the 
other de Lunatico* inquirendo, to inquire whether " lunaticus 
, sit aut lucidis gaudeat intervallis." This seems to be the 
earliest form as to lunacy. The various passages in the abridg- 
ments (tit. Idiot. Garde, &c.)> and in Littleton, Perkins, and 
other text writers, all support what Britton, Fleta, and the 
earlier authors have laid down. Many cases occur in the 
year books as to whether a man was an idiot or lunatic, and 
therefore, whether he came under c. 9 or c. 10 of the Stat, de 
Prerog. Keg. ; see also Year Book, 20 Ed. II. of a Case 20 
Ed. I. 

The distinction between Idiotcy and Lunacy prevailed in 
1721, for Lord Hardwicke alludes to it in the case of Lord 
Wenman, 1 P. W. 702, where the Conmiission went to 
inquire as to the ** Idiotcy or Lunacy" of Lord Wenman. 
Why it was thus put in the alternative will appear from the 
circumstances of the case, which being singular and interesting, 
and not appearing in the above Report, are here set forth. 

It appears that the Dowager Countess of Abingdon had 
married a servant of the late Earl, named Francis Wroughton, 
and intended to marry her son. Lord Wenman, then about 
nineteen years of age, and of weak understanding, to the 
sister of Wroughton, and which marriage afterwards took 
place. About the beginning of Michaelmas Term, 1706, by 
the contrivance, it is said, of some court ladies, a Commission 
of Idiotcy was taken out against Lord Wenman, for the pur- 
pose of preventing this objectionable marriage. Lord Cowper 
was then Lord Keeper of the Great Seal This petition wa^ 

• Mr. Shelford, in his work on Lunacy (p. 5), says, that the term "lunaticus" 
was not found in any of the writs. He cites 12 Ves. 450, in support of his 
assertion. He further says (p. 4), that the term "lunaticus" was coined in 
ignorant times, but he must have been ignorant of the passage in the Digest, 
21, 1, 43, 6, " fiiriosum aut lunaticum sit ; *' see also frekritfiaKOQ^ fTtKriwfi>JiTOQ, 
The j&ct that mad people are affected by the moon^s changes is indisputable, 
though the cause is miknown. There is an Essay upon this point by the 
learned Dr. Mead. 
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signed and presented by Lewis Youngs and set forth the age 
(19) of the young lord, his mental weakness and incapacity 
to govern himself and his affairs, and praying for a Commission 
in the nature of a writ de Idiota inquirendo. Such Commis- 
sion was granted and issued for execution into Oxfordshire, 
where his lordship was supposed to be then residing* It waa 
not, however, executed then. Lord Wcnman having been 
smuggled up to London by the Dowager Countess and the 
Wroughtons. Another petition was again presented in the 
name of Lewis Young, reciting the prior Commission, and of 
his Lordship's clandestine removal, concluding by praying for 
a Commission into Middlesex, and the insertion of a clause in 
the Commission empowering the Commissioners to have 
inspection of Lord Wenman. The Commission was granted 
as desired, and duly issued. The Commissioners sate at th^ 
Church House, near St. Clement's Church, in the Strand, 
heard counsel and examined witnesses, but could not obtain 
an inspection of Lord Wenman, who was secreted ^^in the city 
of London, or elsewhere, whereof no evidence could be given." 
The Commission therefore fisdled in its object, and at length 
the Dowager Countess obtained, on petition, a supersedeas of 
it, upon grounds which are hereafter mentioned. The matter 
only slept, it did not die. Nearly three years afterwards, i^ 
third petition was presented on the 2nd of June, 1709, in th« 
name of John Terry, reciting the second petition,— the Com- 
mission thereupon,— the petition of the Dow«^er Countess, 
wherein she alleged that if his lordship were found insane, 
the preferment of her daughters, and his sisters in marriage, 
would be thereby hindered— the supersedeas— the secret 
marriage of the Dowager Countess with Wroughton, that 
Wroughton treated his lordship, although of full age, as an idiot, 
intending to marry him to Wroughton's sister, a person of 
mean parentage, and no fortune— that Wroughton had marked 
a quantity of timber, of many thousand pounds in value, grow- 
ing on his lordship's estate, to be felled — ^that Lord Wenmaa's 
sisters had been married to persons of small estates, much 
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beneath them — ^and that Lord Wenman had been an idiot from 
his birth^ and incapable of governing himself and his affairs. 
The petition concluded with the usual prayer for a Commis- 
sion in the nature of a Writ de Idiota^ &C.5 and that it be 
ordered that Lord Wenman be taken out of the custody of the 
Wroughtons, and brought before the Commissioners, for ex- 
amination. The Commission was directed to, and did on the 
4th June, 1709, issue thereupon ; but in consequence of the 
refusal of two of the Commissioners* to act, it was cancelled, 
and a fourth issued, upon which the following return was on 
the 29th of July, 1709, made, viz., "That the foresaid Richard 
Lord Yiscoimt Wenman, at the time of taking this Inquisition, 
is no Idiot so that he is not sufficient for the government of 
himself, his lands, tenements, goods, and chattels, as by the 
Commission aforesaid is supposed." A Commission was then 
granted to inquire of the Idiotcy or Lunacy of Lord Wenman, 
and as Lord Hardwjcke observed in ex-parte Barnsley (3 Att 
169, 1744), the Jury who hesitated to find him an Idiot upon 
the Commission of Idiotcy alone, found him a Lunatic imme- 
diately. Lady Wenman (see 1 P. W.) was conunitted by 
Lord Hardwicke for contempt of court in not producing her 
husband, but was discharged on complying with the order, 
and afterwards had custody of his person granted to her. 
Thus after more than fifteen years of expensive litigation, the 
unfortunate man was at last found lunatic, and left in the 
clutches of his victimizers. But to proceed. In ex-parte 
Barnsley, Lord Hardwicke says that the Latin tenns '^ lunati- 
cus," " non compos mentis," " insanas mentis," are equivalent 
to the English one of ^^ unsound mind." Lord Donegal's case, 
2 Ves. 407 (1751), assimilates, in many respects, to the 
Windham Case. There was proof of weakness of mind and 
great prodigality, but Lord Hardwicke twice refused a Com'- 
mission ; for although he admitted the use of more general 
phrases of insanity, he still adhered to the stringency of the 
old rufea, requiring strong evidence of insanity. 
* Mr. Peere Williams was one. 
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The rule itself was relaxed by Lord Eldon, nearly sixty 
years afterwards, in the case of Ridgway v. Darwin (8 Ves. 65, 
1802). It appears by this report that a commission of lunacy 
was issued against a Miss Ann Kendrick, under which the 
jury found a verdict that she was not a lunatic, and was suffi- 
cient for the government of herself, her manors, messuages, 
&c., whereupon a petition was presented, on the ground that 
the verdict was against evidence. The evidence was handed 
to the Chancellor, and proved imbecility of mind, arising from 
epilepsy. The Lord Chancellor said he had reason to believe 
that ^^ the Court did not in Lord Hardwicke's time grant a 
Commission of Lunacy in cases in which it has since been 
granted. Of late, the question has not been whether the party 
is absolutely insane, but the Court has thought itself authorized 
(though certainly many difficult and delicate cases with regard 
to the liberty of the subject occur upon that) to issue the com- 
mission, provided it is made out, that the party is unable to 
act with any proper and provident management, liable to be 
robbed by any one, under that imbecility of mind not strictly 
insanity, but as to the mischief calling for as much protection 
as actual insanity," and his Lordship made an order founded 
upon a medical report, restraining her from executing any 
instrument except in the manner, and with the attestation 
directed by the order, that is, in the presence of certain 
parties nominated by his Lordship for that purpose. This 
decision assimilates so strongly to the Conseil Judiciaire of the 
Code Napoleon that one might almost suppose his Lordship 
had it in view, especially as the discussion upon the Code by 
the French judges had taken place a short time previously, 
and had excited the attention of English Jurists. In Mr. 
Palmer's case, cited in Ridgway v. Darwin, proof of mere 
weakness of mind was held sufficient ; so also in Cory v. Cory, 
Ves. 191, and in the Earl of Portsmouth's case (1815). 
Subsequent cases have followed in the wake of these decisions, 
but the law is .still in an unsatisfactory state as regards the 
amount of mental incapacity required to be proved. To what 
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exteit the amendment should be carried is best shown by 
citing the opinions of those eminent judges who, in ad- 
ministering the law upon this point, have discovered its short- 
comings* Lord Hardwicke, in ex parte Bamsley, said, 
^ Possibly the law may be too strict, and it might be useful in 
some cases that a curator or tutor should be set over prodigal 
and weak persons, as in the civil law." Lord Eldon, in Ridg^ 
way V. Darwin, " felt a strong inclination that the Legislature 
should take measures to preserve persons in a state of imbe- 
ciKty, laying them open to as much mischief as insanity." 
Lord Thurlow, in Living v. Calverly, pr. ch. 229, Gil. R. 4, 
expressed himself in favour of establishing a curatio over a 
person incapable of managing his affairs through infirmities of 
age," &c. Tliese opinions are entitled to great weight, con- 
sidering that the illustrious jurists who uttered them were well 
aware that the suggested amelioration of the law was not 
i^Iculated to jeopardize the liberty of the subject. It is true 
fhat Sir Wm. Blackstone questions (Comm.,voL i. b. 1, c. 8) 
the expediency of the Boman rule, although calculated, as he 
admits, to preserve families from ruin. He considers that 
this prodigality which 'causes great houses to fall, and here- 
ditary acres to pass away, is " not a little conducive towards 
keeping our mixed constitution in its due health and vigour." 
This doctrine may be fairly questioned, and history tells us 
that the practice of able statesmen of all ages has been to 
create and preserve families of repute and position. The late 
Emperor Napoleon frequently deplored the mischief which the 
levelling tendency of the previous revolution had produced in 
France, by sacrificing the higher classes — a mischief which 
makes itself felt at the present day. As a rule, it is the 
fiunilies, and not the representatives of them, which make a 
nation great ; and in matters of legislation, the interest of the 
family, rather than the licentiousness of the representative, 
should be considered. But it may be objected that legal 
restraint of prodigality would only have the effect of saving 
the debris of the property. Scarcely so ; for the knowledge 

TOl. XIV.-^NO. XXV. 1 
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that he could be reBtrained by law would make the prodigal 
more circumspect in his behaviour, the opportunity for dissipa- 
tion would be lessened, and the inducement likewise^ The 
mere prospect of. saving only the wreck of a noble estate 
should no more prevent the law from withholding assistance 
than the prospect of saving only a small portion of burning 
property should prevent the firemen from exerting themselves 
to put the fire out. The learned Sir Thomas Kidley (Yiew^ 
p. 4, c. 2, s. 2) did not complain idly when he said, that a 
prodigal in England ^^ is suffered to waste and spend his goods 
until there be nodiing left, (as though the prince and common- 
wealth had no interest in such a subject, to see he did not 
waste his estate, and abuse his goods,) whereby many great 
houses are overthrown, and many children, whom the fathers 
•carefully provided for, never leaving raking and scraping all 
their lifetime that their children after them might live in great 
plenty and abundance, come to great shame and beggary." 
It is a difficult matter to say how far the law should interfere 
with a man in the disposition, by him, of his property ; but the 
same discrimination which can determine what is an act of 
wanton cruelty to a horse by its owner, is surely able to decide 
what is an act of wanton prodigality of an estate by its owner. 
No special rule is necessary, or could be fi-amed, to meet every 
case. The Boman plan of interdictio honorum had its defects, 
as above shown, and the Conseil Judiciaire is by no means 
perfect; but they are both better than nothing. Surely it is 
possible for English lawyers, with these exai]|ples before them, 
to frame a project which shall comprise all their excellencies 
and none of their defects 1 Had the principle been bad, it 
is scarcely likely that it would have held its ground from 
one end of the continent of Europe to the other for so many 
centuries ; and to suppose that all these civilized nations are 
wrong in their legislative notions upon this point, and that 
England alone is right, recals to mind the expression of Cicero 
(De Orat. 1, 44) — Incredible est enim quam sit omne jus 
civile praeter hoc nostrum, inconditum et pcene ridiculum." 
Half a dozen words added to the interpretation clause of the 
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^^ Lunacy Regulation Bill " would achieve the end so much 
desired hj Hardwicke^ Thurlow, and Eldon. The same mode 
of procedure bj inquisition could easily be applied to this class 
of cases. There requires but a slight modification of the 
decree in Miss Kendrick's case to meet the difficulty, and to 
remedy that evil which Mr. Windham's case presented, and 
which the present ^' Lunacy Regulation Bill" does not attempt 
to cure. 



Abt. X.— decrees nisi in divorce.* 

TT was remarked of old by a Roman Dramatist, *^ Negotii 
quantum in muliere und est^ As this observation must be 
admitted to be as true in these days of Sir Cresswell. Cresswell 
as at the remote epoch when the contemporary of the Scipios 
wrote this line, we might reasonably expect that no existing 
body of men would seek to aggravate an evil which a Roman 
felt occasion to remark upon. 

This unnecessary aggravation has, however, taken place in 
our days, and has been accompanied by an equally needless 
perversion of mental industry. It is evident to all thinking 
persons that, in spite of the best regulations to the contrary, 
there must ever be found a certain amount of dirt in the world. 
But, granted this fact, there has not yet been found any one 
60 mad as to propose that a law be made prohibiting unclean 
persons from all opportunities of self ablution. Yet such a 
prohibition actually exists, and is enforced, not in the physical, 
but in the moral department of this country. 

We allude to the laws upon Divorce which have been 
passed for England during the last three years. It is not our 
intention, however, to impugn the leading principle of these 
Acts of Parliament, that which propounds and legalizes the 
doctrine of the dissolubility of marriage. This principle 
receives our unqualified approval. Our strictures apply only 

* We must not be understood as concuiTing in every sentence of this 
article.— Ed. L. M. SfL.R. 

t 2 
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to the details of the Acts by which the application of the prin- 
ciple is modified and more often thwarted. 

By the Act of 1857, Dissolution of Marriag^ is conditioned 
upon the adultery of a wife, or the adultery of a husband 
coupled with aggravating circumstances. 

With this formula no reasonable person can find fault. But 
legislation has not been content to stop at the point where it 
had done enough. It has proceeded farther, and enacted 
certain bars and impediments to dissolution, in cases even 
where the before-mentioned conditions have been fulfilled. For> 
says the Act, there shall be no dissolution of marriage, even 
upon the conditions named, unless the Court shall be able to 
satisfy itself that the petitioner has not been accessory to, or 
conniving at, the adultery of "the other party to the mar- 
riage," and has not presented or prosecuted the petition in 
collusion with either of the respondents. And even then the 
Court shall not be bound to dissolve a marriage, if it be found 
tliat the petitioner has been guilty of adultery, of unreasonable 
delay in presenting or prosecuting the petition, or of cruelty 
towards "the other party to the marriage," or of having* 
deserted or wilfully separated from the other party before the 
adultery, and without reasonable excuse, or of such wilful 
neglect or misconduct as has conduced to the adultery. 

These would seem to be very strong clogs upon the aspirant 
after divorce; but the Legislature, after mature reflection^ 
came to the further conclusion that the divorcing part of the 
public were not yet sufficiently bitted, and that something more 
should be done to stop their headlong career. 

Accordingly, in 1860, an Act was passed, directing that 
every Decree for a Divorce shall, in the first instance, be a 
Decree nisi, not to be made absolute until after the expiration 
of such time, not less than three months from the pronouncing 
of it, as the Court shall direct ; and during such period any 
person shall be at liberty to show cause why the Decree shall 
not be made absolute by reason of its having been obtained 
by collusion, or by reason of material facts not having been 



Decrees Nisi in Divorce. 149 

brought before the Court; and on cause being shown, the Court 
shall deal with the case by making the Decree absolute, by 
reversing it, by requiring further inquiry or otherwise, as 
justice may require; and at any time during the progress of the 
cause, or before the Decree is made absolute, any person may 
give information to the Queen's Proctor of any matter material 
to the due decision of the case, and the latter may take such 
steps thereupon as the Attorney-General may deem necessary 
or expedient; and if from any such information or otherwise, 
the Queen's Proctor shall suspect that any parties to the suit 
are, or have been, acting in collusion for obtaining a divorce 
tx>ntrary to the justice of the case, he may, under the direction 
of the Attorney-General, and by leave of the Court, intervene 
in the suit, alleging such case of collusion, and retain counsel 
and subpoena witnesses to prove it, &c., &c 

In reading these elaborate checks upon the principle of their 
own legislation, we might almost cheat ourselves into a belief 
that our legislators had been actuated by a wish to further t^e 
morality of the country ; but so inconsiderate a belief is speedily 
dissipated by the reflection, that the measures originated in a 
reformed and liberal House of Commons. We must, at the 
same time, however, express our own conviction that such 
measures as these are not at all calculated to promote that 
object, even if, as we utterly disbelieve, it had been contem- 
plated by the Legislature, 

But laying entirely aside the consideration of motive, a 
lenient feeling will permit us to draw one deduction from the 
confused clauses of these Acts, viz., that while they propound 
the principle of dissolubility of marriage, they equally assert 
that there may be conduct on the part of a petitioner which 
should dishabilitate him or her from obtaining a sentence of 
dissolution. But if this be true, it does not necessarily follow 
that all the phases of conduct defined by the Act are equally 
entitled to enure as impediments to divorce, for they are 
various in their categories, and discordant with each other. 
It may, therefore, be possible that some of the impediments 
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enacted are just and wholesome, whilst others are irrational 
and dangerous. We will, therefore, proceed to examine them. 

The principle which underlies and supports the doctrine of 
dissolution of marriage is, that a marriage is virtually dissolved 
bjr an act of adultery, and it is of no importance at all whether 
the adultery is confined to the Respondent, or is participated 
in by the Petitioner. The Acts of Parliament themselves, in 
truth, rest upon this principle, and it is the real foundation of 
Sir Cresswell Cresswell's decision in Hope v. Hope (1 Swabey 
and Tristram, p. 94). That great judgment, which is con- 
ceived and reasoned out in direct opposition to the dicta of the 
Canonists, proves that where the two parties to a marriage 
(to use the neologism of the Acts) have committed adultery, 
neither can enforce the contract against the other, for this plain 
reason, that the contract between them is annulled, and wholly 
at an end. This doctrine is not the less true as a principle, 
because men have agreed to commit the granting of divorces ta 
a Court of Law, and have abstained from leaving the exercise 
of this right to the individuals who have been injured. For 
plain and obvious reasons, a man is no more permitted to 
divorce himself than he is allowed to hang up in his hall the 
midnight burglar whom he has caught making free with his 
wife's jewel-case. 

This principle of divorce, though intelligible enough in Itself, 
was not legalized In England, as we all know, until the Act of 
1857 for the first time In English history Inaugurated it as law. 
So far as this country was concerned. It was an entirely new 
principle; nothing like It had ever been promulgated or put 
in action before. 

As being a new birth, it therefore stood alone without con- 
nexion with the past, for hitherto nothing had been known in 
marriage law beyond the cramped and cramping principle of 
the separation accorded by the Ecclesiastical Court ; and that 
Court accorded separation because it ignored the principle of 
dissolution, and had no power to grant aught else than such a 
protection as mere separation would afford. That Court only 
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professed to do a little more than nothings and more often it 
did a great deal less. Unlike most quacks^ it never promised 
to cure; and in cases where it might have effected isome 
alleviation, it prevented all relief by the application of certain 
mischievous nostrums which it had concocted in the Dark Age^. 

Between the Ecclesiastical Court and the modem Court the 
difference is enormous. The new law professes to cure, and 
can cure, for it has the means and the power of so doing; 
While the Ecclesiastical Court pronounced all cases of matri- 
monial irregularity to be incurable, and recommended patience 
and longanimity until death made a simultaneous end of 
sufferer and suffering, the new law, from its new platform; 
holds forth a specific which will renovate the sufferer and 
remove pain from its seat. 

This is a great and good profession, but not entirely 
reconcilable with the existence of some of the impediments 
which we have detailed. 

In the first place, as the two facts of divorce and mere 
separation are opposed diametrically to each other, so are the 
principles which govern the granting of them. The first is a 
principle of freedom, granting an enfranchisement to those 
who have been, socially speaking, fast bound in sin and sorrow. 
The other is merely a protection which a police magistrate 
might have granted as well as any pedantic canonist speaking 
from a mediaeval tribunal. 

The two fects and principles being in perfect contrariety to 
each other, it would seem to be evident that all the accesso- 
ries of separation could not be imposed upon the new principle 
with health or security. Yet the Divorce Acts have done 
this, and something more ; and it is for this spirit of confusion 
and defect of discrimination that we quarrel with the Act of 
1857 and its successors. We think that the Act of 1857 is 
right in defeating the claim of a petitioner who complains of 
adultery to which he has been accessory, connivent, or con- 
donatary, or where he has been conducent; for in one category 
of the cases he has assisted to make the facts which he affects 
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to complain of, and in the other category he has testified that 
he did not feel his own injury when, through the recency of 
the circumstances, the blow was hardest. Such a petitioner 
should have no aid from others, as he has shown that he was 
inspired by no feeling or instinct to assist himself. 

But the remaining impediment, viz., adultery counter- 
charged by a respondent against a petitioner, or recrimination, 
as it is technically cadled, seems to us to belong to a different 
class altogether. 

Adultery so counter-charged may have taken place under 
most varying circumstances. 1. It may have been committed 
by a petitioner simultaneously with, or proximately to, the 
adultery of the respondent, so as to necessitate the inference 
that each party sinned without help or provocation from the 
other. 2. It may be innocentis lapsus — a deserted wife, or a 
forlorn husband, innocent at the period of the abandonment, 
may fall owing to the force majeure of his or her anomalous 
condition. 3. A female petitioner having, whilst blacking 
the face of her husband, got blackened all over by the Queen's 
Proctor, becomes repentant in the course of time, and throwa 
off her unparliamentary lover, goes into a sisterhood of a 
charity, progresses from good to better, until, say, in 1871, she 
shall be iserbo et opere as immaculate as her neighbours. The 
respondent, however, has adopted quite a different style of 
social life ; he has run down the descending scale of vice and 
infamy, until he can go no farther in the way of p#jority. 

But though we discriminate these cases, the law confounds 
and equalizes them alL This is the recrimination which is a 
bar and impediment to dissolution of marriage. We know 
that it was such to the separation of persons which the Eccle* 
fiiastical Court granted. But the Ecclesiastical Court, in so 
doing, followed the rules of the Canonists ; and the latter had 
concocted the amusing idea that mutual adultery made a civil 
debt on either side, resulting in the style of things that 
lawyers call a setoff, and the civilians more classically 
denominated compensation 
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This debit and credit^ this balancing of the devil's books, 
was thought to be law and morality only, three years ago; 
and in the Georgian era Lord Stowell, who was a lawyer as 
much as Benjamin West was a painter, affected to be satisfied 
with the justice of this comparison between a debt and a 
crime, between crim. con. and an I O U. 

But this is not the opinion of an eminent modern judge 
whose penetration cannot be obscured by antique cobwebs. 
In Hope V. Hope, (1 Swabey and Tristram p. 104,) Sir 
Cresswell Cresswell observed, "So as to condonation, it is 
reasonable to say that an offence which has been blotted 
out by forgiveness shall not afterwards be made the subject- 
matter of accusation. But the same observation is not strictly 
Applicable to a case of compensation by mutual guilt. Both 
break the sacred obligation into which they have entered; 
neither instigates nor consents to, neither pardons the offence 
of the other, and although it may not be competent to either 
to obtain the assistance of a Court to punish the offence com- 
mitted, it by no means follows as a reasonable consequence 
that each shall be bound to treat the other as an innocent 
party." 

In short, it is preposterous to assert because two persons 
liave injured each other equally in the point which is nearest 
And dearest to honour and feeling, that neither party is injured 
at all. If this be a fallacy in logic, it is a still greater fallacy 
in morals. And we' shall see this more clearly if we investi- 
^te the true nature of the injury inflicted by adultery. 

As a wrong, and as an injury, it stands alone — ^it is sui generis. 
As an offence, it is one which mere law can never touch in the 
way of punishment with any degree of success. 

Taken as the act of the co-respondent, and excluding the 
-complicity of the respondent, it is theft or fraud only, provided 
marriage itself is goods sold and delivered. But this is mere 
absurdity. 

It would be unjust to punish the co-respondent alone, for 
that would be to pronounce the respondent morally innocent; 
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and no husband (as has been found in Prance) would bring 
himself to prosecute both, from those natural feelings of 
chivalry towards the sex which even Injury cannot obliterate. 

All notion therefore of punishing persons for adultery must 
be dismissed. But if it be in the teeth of principle to punish 
co-respondent or respondent, what right has the law to punish 
jointly petitioner and respondent ? Yet such is the sole mean- 
ing and object of the bar of recrimination. 

But there is also another argument put forward by those who 
support the reasonableness of the doctrine of recrimination. 
A refusal to dissolve (say they) under such circumstances 
leaves open a door to reconciliation. And so said the 
Canon lawyers even in their formal sentences. But did 
a reconciliation ever ensue ? We ourselves only know of one 
instance, and that is recorded by Dr. Smollett's ** Lady of 
Quality," who wrote her own memoirs. 

But do these persons know what is meant, and what is 
caused, by a refusal to dissolve a marriage ? 

De Maistre one startled the world by telling it in many 
words the^plain meaning of only two words, viz., burning alive. 
We do not affect to rival the acute Frenchman, but we ban 
explain at length the meaning of a social misery which the 
world affects to ignore, or at least disregards, viz., the real con- 
dition of those who have mutually blackened each other by 
crimination and recrimination. It is this : neither can compel 
re-cohabitation, though they remain married in law and before 
the face of the world. Both must continue in the status quo 
ante of adultery. No locus penitenticB can occur, and no 
reformation is possible, while human passions continue such as 
they are. 

If this is punishment, it ignores the only principle which 
renders human punishment justifiable, — the injunction and the 
opportunity to amend. 

We think that this disposes of the pretended doctrine of 
recrimination, and we will next consider the point of collusion. 
In the first place, we will observe that the collusion referred to 
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in the Acts of Parliament is not the collusion of Lord Stowell 
and the Ecclesiastical Court, but is a new doctrine altogether. 
What was meant by collusion is to be found in Crew v. Crew 
(3 Hagg. p. 123). " Collusion is an agreement between the 
parties for one tocommit,or appear to commit, an act of adultery, 
in order that the other may obtain a remedy at law for a real 
injury. Real injury there is none, where there is an agreement 
between the parties to effect their object by fraud in a court of 
justice.'* 

The collusion of the Acts is collusion in presenting and 
prosecuting a petition, as we have seen. 

From the meaning of this parliamentary collusion we will 
pass to a consideration of its worth and value. 

We think no people are more apt to be carried away by a 
word than our English countrymen. The public entrainement 
also is sure to be the greater the more vague and inimitably 
comprehensive the word is. Whether it express a feeling^ 
against the past, like ** no popery," or an aspiration for the 
future, like " radical reform," it has much the same maddening 
effect upon the present population as Kunes had upon their 
painted ancestors, or as the cacophonous words of the son of the 
Grand Turk had upon the credulous brain of M. Jourdain. 
Words of this order only require an Englishman to entertain 
a foolish belief. They do not ask of him a rational act, or 
engross a mon^nt of sensate reflection. 

Such a word has now obtained possession of the English 
public, viz., collusion ; and this is to be the panacea which is 
to re-establish fading morality and restore society, which was 
running off the line. 

But the collusion which the public has run mad about is the 
collusion of the Acts of Parliament, and not the collusion of 
Lord Stowell and the Ecclesiastical Court. We might under-' 
stand warmth of feeling being excited against persons capable' 
of such an offence as the old notion of collusion refers to. 
That collusion makes both parties sharers in guilt, for what 
has been done by the one has been done at the desire and 



156 Decrees Nisi in Divorce* 

with the complicity of the other. The parEamentary collusion 
leaves the commission of the guilt attributable to the one only, 
without the participation of the other. The collusion of the 
Ecclesiastical Court affects the truth of the act, either morally 
or de facto. The parliamentary collusion does not affect the 
truth of the act in any respect. It occurs (such as it is) after 
the commission of the adultery, and has neither provoked nor 
conduced to it. 

So much for the principles of recrimination and collusion. 
But, as if the ordinary practice of law was not sufficient to 
carry them out for the good of the community, a fire-new 
practice was invented by the Act of 1860 to add greater power 
and glory to them. 

In antique Venice there existed a much-prized institution. 
Whoever knew too much of his fellow-man or woman dis- 
burdened himself of his plethora of knowledge by imparting it 
into the mouth of one of the Lions which stood on the Giant's 
staircase. This valuable institution, long since disused in the 
place of its birth, has, like our Lady's House at Loretto, been 
transferred to a new locality, viz., London. The Attorney- 
General and the Queen's Proctor have become the lions' 
mouths, and are to tell the Court all that the public in general, 
or spies in particular, know about any petitioner or any 
respondent. 

This is our new institution. Let us endeavour to weigh 
and appreciate it. We have assistance ready to our hand. 
An opinion formed by a mind of high intellect, when it ia 
uninfluenced by even the shadow of authority, is incontestably 
better than the opinion formed by the same mind under the 
restriction of statute or precedent. 

Such an opinion we possess of Sir Cresswell Cresswell, in a 
case reported under the somewhat cloudy initials of F. v. V. 
(1 Swabey and Tristram, pp. 598, 599.) In this case, counsel 
is reported to have said, " A wii*e has instituted a suit for dis- 
iolution of marriage against her husband, on the ground of his 
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desertion and adultery; the husband has entered no appear-- 
ance^ so that as matters now stand the petition will be deter- 
mined merely on the evidence adduced by the wife. I now 
apply to your Lordships on behalf of D., who has no private 
interest of a legal character, but prays that at the hearing he 
may be allowed to adduce evidence that the wife is suppressing 
the fact that she is an adultress. Assuming the truth of D.'s 
statement, unless this intervention is allowed, there will be a 
a material fact unknown, which, if before the Court, might 
influence its decision. In civil suits in the Ecclesiastical 
Court, no doubt third parties were only allowed to intervene 
pro inter esse suo; but these matrimonial causes are of such 
general interest, that it might be a question whether a third 
party ought not to be admitted pro interesse publico. A decree 
of the Court, obtained by fraud and collusion, would be liable 
to be set aside. {Duchess of Kingston's Case. Smith's L. C.) 
The Court hears suggestions made by counsel as amicus curies. 
(Hill, J. Can you mention a case in which an amicus curies 
has been allowed to suggest a fact not raised by the issues 
tried?) I cannot. The party for whom I apply oflPers a 
guarantee for costs if he fails to prove his allegations." 

The Court rejected the application, and the Judge Ordinary 
made these observations : — 

" In these sectioiis we find no authority to do what we are now 
asked, and if we thought we had the power, it is one which we 
should be very reluctant to exercise. To allow third parties to 
intervene as a matter of right, and say that one of the original 
parties is guilty of conduct not imputed by the other, might 
lead to most dangerous consequences. False charges might be 
made from various interested motives, or as a blind to the 
Court, a charge might be brought on purpose to fail on the 
evidence. If the suspicions of the Court are aroused in the 
progress of a cause^ it has jurisdiction to summon parties before 
it, and examine them. It did so lately in the case of Lloyd v. 
Lloyd and Chichester, but there the Court's attention was 
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directed to information Avhich the officer of the Court became 
possessed of in the ordinary discharge of the business of the 
Court ** 

The reasoning of the learned Judge demolishes the denunzie 
segrete introduced into England by the Act of 1860, and by 
anticipation condemns the Act itself. 

In company with the learned Judge, we take exception both 
to the new principle and the new practice. We think that 
that Statute is an attempt to carry out what was bad in the 
Act of 1857 by a method which is worse. A good principle 
was established by the latter Act, viz., the dissolubility of 
marriage ; but at the same time its operation was injudiciously 
and immorally clogged by the application of the old doctrine 
of recrimination, and the introduction of a new doctrine of 
collusion. Let these two impediments to a just freedom of 
divorce be abolished, and the Statute-book and the public will 
be the better for their repeaL 
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XT cannot be denied that the scandals which have lately been 
afloat concerning more than one well-known member of the 
Bar have shaken the public opinion, hitherto prevalent, in the 
honour and high tone of the profession. Scarcely had Mr. 
Edwin James vanished from the scene, when two other learned 
gentlemen — one of whom is a scholar and a genius, and the 
other, though neither of these, still a barrister in some prac- 
tice, and lately elevated to the rank of Queen's Counsel — 
became the subjects of a notoriety painful to themselves, and 
discreditable to the whole profession. Such frequent evidence 
of something rotten in our state has naturally caused inquiry 
as to the constitution of the learned bodies who are supposed 
to watch over the morality of the profession, and into the laws 
and customs which regulate the conduct of the Bar towards 
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the public and each other. We will frankly say that, in our 
opinion, the assertion commonly made as to the deterioration 
of the Bar, though often exaggerated, is not without founda- 
tion; and we believe that several causes, for some time in 
operation, have combined to produce this result. The increased 
laxity of admission to the Bar, which has made the degree 
ridiculous as any test of learning or respectability, is un- 
•questionably one of them ; and the rapid creation of a number 
of second-rate public offices, tenable only by barristers of a 
few years' standing, is another. The patronage now dispensed 
among the Bar, and chiefly, we are sorry to say, by favouritism 
and family influence, is enormous, and so far from being any 
real advantage to the profession, is becoming its curse . The 
Bar is flooded by a race of place-hunters, ignorant of law and 
careless of practice, whose merit rests on a certain seniority in 
the Law Listy and their prospects on the hope of patronage. 
It would be idle to expect from such men any high appreciation 
of the true dignity and duty of the Bar, or any veneration for 
its traditionary usages. They are mere birds of passage, using 
the degree which they have obtained as the stepping-stone to their 
real vocation in life, — an obscure but comfortable office. We 
<lo not say that these members of the Bar, now so numerous, 
are necessarily wanting in honour or morality; such a sweeping 
■censure would be foolish and unjust, for doubtless there are 
many honourable men to be found among them ; but, as a rule, 
we cannot entertain a doubt that the standard of all those 
feelings which go to the composition of a high-minded gentleman 
is lower among the men who seek for place than among those 
who, free of obligation to others, earn their bread by an indepen- 
•dent profession. But there is still another evil influence at 
work, to which we allude with hesitation, seeing the delicacy of 
-a subject which is in some degree foreign to our province, — we 
mean the relations that have grown up between the Bar and 
the House of Commons. In former times, when the difficulties 
»of finding a seat in Parliament (except for the fortunate 
nominees to pocket boroughs) were much greater than at 
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present^ a barrister^ as such^ seldom entered the House unless 
he were a candidate for high legal oflBce, or was capable of 
taking the post of a leading lawyer in the Opposition. In 
those days the representatives of the Bar were few in the 
Commons^ but they were nearly always able and eminent men, 
whose legitimate ambition was fixed on the higher prizes of 
the profession. The House still contains such men, and the 
Bar has still reason to be proud of such representatives; 
but they now form only a small proportion of the total number 
of barristers in Parliament. Since the passing of the Reform 
Act threw open a number of popular constituencies the array 
of " gentlemen of the long robe " in the House has largely 
increased, and we believe that at the present moment upwards' 
of seventy of the Bar have added the cares of legislation to 
their labours in practice. Whether these legal gentlemen 
make the best representatives is a question on which we do 
not enter ; the fact that they are returned by free and in^ 
telligent electors constitutes a presumption that they do so ; it 
is their influence on the morale of the Bar with which we have 
to deal. Now, as it is certain that the great majority of the 
Sanhedrim we have alluded to can never become Solicitors- 
General or Puisne Judges, it follows that the current price of 
a barrister's parliamentary support has fallen terribly of late 
years. The glut in the market has seriously diminished the 
value of the article. In bygone days, we may presume that a 
counsel who had obtained a seat in the House yielded his 
political virtue to nothing less than a descent by the Jupiter 
of the Treasury in a golden shower of judicial dignity, or a 
law officer's emoluments; but now-a-days votes are won, and a 
too demonstrative independence is wooed away, by the humbler 
agency of silk gowns, second-class recorderships, and even the 
obscure counselships to government offices. What effect thia 
new development of patronage may have on a House 
which professes to be jealous of any official encroach- 
ment on its independence, we do not care to inquire, 
though, considering the number of junior barristers in Parlia* 



William Dighy Seymour, Q.C., M.P. 161 

menty and the startling amount of places that may now be 
brought to bear upon their votes, the subject may be not 
unworthy of consideration by those interested in the purity 
of our constitution. But viewing the question as relates 
to the Bar, we have no hesitation in saying that the practice at 
present pursued of using the House of Commons as a stepping- 
stone to inferior places in the profession, is fraught with evil. 
Hardworking and worthy practitioners, who may not have 
either the means or the inclination to enter Parliament, see 
themselves continually passed over by far inferior men, whose 
claims to promotion have originated in the division lobby. 
Speculative, adventurous juniors, who are not rising so fast as 
they fancy that their merits deserve, or whose characters 
require some fresh varnish, are tempted to make a bold dash 
at a constituency, and to prop up their professional fortunes 
by parliamentary interest. The moral tone of the Bar is 
lowered by spectacles of successful impudence, no doubt occa- 
sionally ending in some terrible and damning crash, but not 
the less demoralizing in their temporary glitter, as they are 
degrading in their final infamy. 

We have prefaced the special subject of our article with 
these observations, because we believe that they are needed at 
the present moment, unpalatable and little flattering as they 
may be. The Bar will be lost in public estimation if scandals 
are to increase without any eflbrt being made on the part of 
the profession to rid themselves of the generating causes; 
and when we are entering on a history which must be a sub- 
ject of humiliation to every man of honour among us, it is well 
to state plainly that some, at least, of the moral evils afflicting 
the Bar are capable of removal by the exercise of professional 
opinion on the distribution of place and precedence. Jfothing 
short of the abolition of human nature could save the Bar from 
occasional disgrace by unworthy members ; nothing can pre- 
vent, or indeed ought to prevent, an unscrupulous man ob- 
tainmg notoriety; for notoriety ,Jwhile it gratifies his miserable 
ambition, is sure to bring his appropriate punishment ; but a 
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more wholesome discipline, and a more upright system of pro- 
motion and patronage, would at least leave dishonour to its 
own devices, without compromising the lustre of the profession, 
or staining the sanctity of the Crown. 

We will now turn to the gentleman whose career has lately 
attracted so much attention. Mr. William Digby Seymour 
was called to the Bar in 1846, and has since practised on the 
Northern Circuit. He has lately informed his constituents 
that he was bom an Irishman ; but we should have thought 
that this information, to any one even slightly acquainted with 
the honourable member, was altogether superfluous. He 
likewise attributes to his nationality the bitter hostility with 
which, as he alleges, he was at first received, and has since 
been maligned and persecuted, by his brethren on the Northern 
Circuit. He came among us, as he says, with **the curse 
of Swift" upon him, and gives us to understand that nothing 
but his unrivalled genius, and purity of character, could have 
enabled him to survive and triumph over this natal calamity. 
Whatever credence we may wish to attach to every statement 
conveyed in the mild and measured language of Mr. Digby 
Seymour, we must take exception to the idea that Irish birth 
constitutes any disqualification for professional popularity or 
success. An eminent Englishman, himself an ornament to 
his Alma Mater, when recently comparing in a public address 
*he achievements of the various Universities in the United 
Kingdom, paid a high compliment to Trinity College, Dublin ; 
and as a proof of the rare training given at that seat of 
learning, he adduced, among other instances, the fact that 
no less than five out of the fifteen judges occupying the Bench 
had received their education in that famous University of 
Ireland. We believe that only four of the five are Hibernian 
by birth ; but so large a proportion of Irishmen in the highest 
judicial- position, and the well-earned success of many others 
from our sister island in the ranks of the Bar, are proof 
enough that the career of the profession is fair and open to 
all the Queen's subjects. But it is only just to Mr. Digby 
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Seymour to admit that there are two kinds of Irishmen^ and 
that the cordiality extended to the one is by no means secure 
to the other. There is the Irish gentleman, generous, accom- 
plished, and urbane, — perhaps the* highest type of the genus 
gentleman to be found in the United Kingdom. There 
is also the Irish blackguard, swaggering, foul-mouthed, 
and shameless; the most insolent of upstarts, the most 
unblushing of swindlers; never destitute of a quarrel, 
never at a loss for a lie. For as the Irish gentleman 
is of rare quality, so the Irish blackguard is consummate in 
his growth. Ireland is always great in extremes, more 
especially in her psychological productions. She has reared 
generals who have led their armies to certain victory, and she 
has reared also the tribe of cabbage-garden heroes. She has 
adorned our Parliament with splendid orators and consummate 
statesmen^ and has afflicted it also with a breed of bawling 
demagogues and venal fools. And so it happens that this 
green and prolific island, with the singular versatility of her 
race, has supplied to the Bar of England some of its brightest 
ornaments, and some of its blackest sheep ; bestowing on the 
former a learning and eloquence which Englishmen are proud 
to admire, and enriching the latter with a power of impudence, 
and a fertility in fraud, which defy all description, as (to the 
uninitiated intellect) they pass all knowledge. Should one of 
this latter flock find his way to an English circuit, it could 
hardly be considered a matter for legitimate surprise if he 
should become an object of suspicion and dislike, and " hie 
niger est^^ be the motto coupled with his name. 

But to return. Mr. Digby Seymour, whether received on 
the Northern Circuit with dislike and hostility, as he himself 
asserts, or with the ordinary courtesy and fairness exhibited 
by the Bar to new comers, as we prefer to believe, persevered 
in the profession he had chosen, and succeeded in obtaining 
a moderate share of practice. It is generally affirmed, indeed, 
that he was assisted to the latter by an agreement of a 
peculiar nature entered into with his father-in-law, who at 

m2 
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the time of Mr. Seymour's marriage was a solicitor in con- 
siderable practice ; but we are unaware whether the rumour 
rests on any sufficient authority, and considering the subse- 
quent pecuniary misfortune of his father-in-law, we should 
apprehend that the greatest service rendered to Mr. Digby 
Seymour by that relative was his return to Parliament for the 
borough of Sunderland, in conjunction with Mr. George 
Hudson, in the year 1852. We never were able to discover 
that Mr. Digby Seymour, during his first sojourn in the 
House of Commons, added in any appreciable degree either to 
the usefulness or the brilliance of that assembly ; we are not 
aware that any measure was secured by his exertions, or any 
principle elucidated by his oratory, or any party at all benefited 
by his adherence, save in the matter of his vote. For this last 
he was rewarded with the Recordership of Newcastle,* to the 
just dissatisfaction of the Bar, who thought that better men 
had been passed oyer for an unworthy political motive. It 
may perhaps be surmised that the appointment was dictated 
by a more intimate knowledge of the mood of the electors of 
Sunderland than the general public possessed; for on vacating 
his seat, as he was compelled by law to do on acceptance of the 
office, and offering himself for re-election, Mr. Digby Seymour 
was defeated, and ousted for the time from political life. From 
that date till his return for Southampton nothing noticeable 
is recorded of him, unless it be an undignified squabble, 
when sitting in his judicial capacity, with the Bar of the 
Newcastle Sessions. But it is only right to say that on this 
occasion Mr. Seymour was not solely in the wrong, and the 
incident is only worth alluding to as a curious example of 
that fatality for hot water which is this gentleman's habitual 
and unhappy characteristic. 

When Lord Derby dissolved Parliament in 1859, and it 
became evident from day to day that his adherents were 

* We observe that in his speech at Southampton Mr. Digby Seymour 
instances his elevation to the Recordership of Newcastle as a proof of his 
professional success. We believe that Sir George Hayter could, if he were 
so minded, tell a different tale. 
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gaining on the hustings^ a curious phenomenon suddenly 
exhibited itself in political life. A number of gentlemen 
who up to that time had been distinguished^ if they had any 
distinction at all, for their pronounced Radical opinions, made 
the discovery that their political aims would be best served 
by a temporary transfer of support to their opponents, and 
that the surest way to provide for the triumph of Liberal 
principles wast of secure a Conservative Ministry in power. 
One of the converts to this new light, on the orthodoxy of 
which we pronounce no opinion, was the ex-member for Sun- 
derland; and we accordingly find him soliciting the votes of the 
electors of Southampton on the double ground of his professed 
Liberal principles and his promised Conservative votes. So 
happy a combination obtained, as it deserved, success ; and by 
♦ the influence of a discontented section of one party, and through 
the confident (as it turned out, too confident) trust of the 
other, Mr. Digby Seymour was reinstated in the House. It 
was of course anticipated by all who did not know him well 
that he would keep to his hustings' agreement, and vote for 
Lord Derby's continuance in power; those who did know him 
well were by no means surprised to find his name in the divi- 
sion list with the successful Liberal party, when Lord John 
Russell brought on the motion that proved fatal to the Con- 
servative Ministry, Mr. Seymour, with some others who had 
pursued a similar course, became the object of pungent obser- 
vation in the Conservative newspapers, which were just then 
employed in a chorus of reclamation at the factious conduct of 
the Liberals. We confess that we have little sympathy for 
either complaint. A dissolution had been tried, many seats 
had been lost and won, and the Opposition had a perfect right 
to try a fall with their antagonists at the earliest opportunity ; 
while as to the defection of the neutrals who had been helped 
into their seats by Conservative support, the nature of the 
bargain precludes pity or condolence. On what principle is 
it reckoned, that because a man is faithless to his own party 
he will be true to another ? On what security is that pledge 
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taken^ of which the absence of honour is an essential quality ? 
Caveat emptor is a maxim salutary in all contracts, and the 
rawest emissary of the Carlton should know what manner of 
men they be for whom he angles in the muddy pools of a mer- 
cenary Eadicalism. 

The worst evil attending a weak Government is the 
necessity under which it labours to catch every possible vote 
in any quarter, and its besetting sin is an improper distribu- 
tion of patronage. Lord Palmerston's present adminis- 
tration has probably never numbered a working majority 
of twenty trustworthy votes in the House of Commons, 
and the political circumstances of the time have tended to 
diminish the ranks of ministerial supporters. It probably 
became necessary to secure every doubtful adherent, and this 
consideration may palliate, but cannot excuse, the promotion * 
of Mr. Digby Seymour to the rank of Queen's Counsel. Even 
at the time of the appointment rumours were afloat in the pro- 
fession that his conduct must form the subject of investigation 
by the Benchers of the Middle Temple; and we have heard 
that Lord Campbell, shortly before his death, expressed his 
deep regret that he had been ever led by political pressure to 
promise a silk gown to the member for Southampton. If this 
be so, it furnishes a curious commentary on one portion of Mr. 
Seymour's speech at Southampton, in which he quotes the 
patronage of Lord Campbell as a proof of the purity of his 
professional career. 

It is an extraordinary, and we believe, an unprecedented 
fact, that a barrister should be arraigned before the Benchers 
of his Inn for improper conduct at the very time when the 
Crown has been induced to raise him to the superior rank of 
the profession. Yet this, we understand from his own lips, 
was the case with Mr. Digby Seymour ; and the language 
employed by the Benchers in their judgment forbids us to 
hope that the inquiry before them was either unjust or un- 
called for. We are precluded, in common with the rest of 
the public, from ascertaining the exact nature of the evidence 
adduced against Mr. Seymour ; and we conceive that the 
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Benck of the Middle Temple have acted unfairly towards the 
Bar, as well as unwisely as respects themselves, in withholding 
a full report of the accusation and the proceedings thereon. 
That any injustice, however, can have been done by this 
silence to the accused we can hardly bring ourselves to be- 
lieve ; for inasmuch as Mr. Digby Seymour is in possession of 
the whole evidence, and could give us the benefit of a total 
disclosure of all the circumstances of his trial, thereby putting 
himself right with the public — if the facts admit of his doing 
so; and as, notwithstanding occasional promises of such a 
disclosure, he remains silent, the only reasonable conclusion 
at which we can arrive is, that he does not consider the publi- 
cation of the whole truth likely to improve his position. All 
we can do under these circumstances is to place before our 
readers at one view the various documents that have been 
made public on the matter, and to collect, as far as possible, 
the scattered gleams of light that have fallen, from time to 
time, on the dark shadows of this remarkable case. We will 
only premise, in doing so, that whatever publicity the scandal 
may now have attained, is owing to Mr. Digby Seymour 
himself, as the Benchers had maintained an absolute silence 
up to the time when his speech to his constituents, on the 4th 
of February last, was reported in the Times newspaper. 

This speech was delivered at a public meeting, called, we 
believe, at the instance of Mr. Seymour himself; but provoked, 
according to his account, by the sinister rumours afloat con- 
cerning him, and more especially by a placard with which the 
walls of Southampton had been covered, and which was 
signed by " A Disappointed Elector " — the type, we should 
imagine, of a somewhat numerous class in that flourishing 
borough. It is only fair to Mr. Digby Seymour to give vcr- 
latim that portion of his speech which relates more particularly 
to his trial before the Benchers. 

I have been asked whether certain charges were not made 
against me affecting my honour as a gentleman and as a professional 
man — whether those charges were not such as, had they been proved, 
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would liave insured my being disbarred — ^whether the result was 
communicated to me in writing — ^and whether, as affecting the honour 
of a gentleman representing the town and county of Southampton, I 
am prepared to give a copy of the decision to the constituency, or to 
publish it in some manner calculated to allow everyone connected 
with the town to see it. Now, I answer to the questions of my 
anonymous interrogator, that the printed evidence of everything 
which took place during an eight months' investigation with closed 
doors is open for his inspection, or for the gratification of his curi- 
osity, at any hour or place he chooses to appoint. But I will also say 
this, that if he expects me upon this platform to-night, to endeavour 
in the compass of a few minutes to go over that which occupied so 
long a time — to parade before you, who could not without a full 
hearing, and without due consideration, judge of their merits, the 
details of this protracted inquiry — ^and to ask you to sit as a Court of 
Appeal upon the judges who were appointed to conduct it, then I 
say I have not come to Southampton to submit to such conditions* 
Gentlemen, I have now been nearly sixteen years at the Bar. I 
never won a laurel and never obtained a promotion without a severe 
and arduous struggle. I came among the members of the Northern 
Circuit with that misfortune which my countryman, Grattan, has 
described — I came " with the curse of Swift upon me " — I was an 
Irishman. I was made from my earliest time the mark of a cruel 
and jealous opposition, and a determined effort to keep me down if it 
were possible. But, gentlemen, their efforts failed. Step by step I 
vanquished one difficulty and another, and won by degrees the honours 
which I have received, and the dignities which I hold. I obtained a 
lead at my sessions ; I obtained the best recordership but one on the 
Northern Circuit ; I obtained my rank a short time ago from two 
judges, themselves formerly members of the Northern Circuit, of 
Palatine precedence at Liverpool ; and finally, notwithstanding all 
my traducers — ay, and at the very time when detraction was doing its 
worst, I received the rank of Her Majesty's Counsel from the hands 
of the late Lord Chancellor Campbell. Gentlemen, I will tell you 
the high crimes and misdemeanors which formed the principal 
points of the recent inquiry. It was my misfortune — or, if my inter- 
rogator likes, it was my fault and error in judgment — to accept, many 
years ago, the chair of a company, and connect myself more or less 
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with commercial speculations iu London. Gentlemen, the charges, as 
thej are called, which were brought against me, arose out of matters, 
the youngest of which is seven years old, and others dated back 
actually to ten years ago. The men who instigated these charges 
never showed their faces — ^my real accusers never appeared ; but, 
beginning with the efforts of a few individuals on my own circuit, 
scandals were whispered about, which at last, by some means or other, 
which I hive not been able as yet to detect or expose, led to the in- 
vestigation by the benchers of my Inn. Those charges arose out of 
these bygone and past transactions, and they who alone, if the charges 
were true, had a right or title to complain were no parties to the 
institution of the inquiry. Gentlemen, without going into detail, I 
tell you this, that foot by foot, and inch by inch, I disputed the 
ground with my assailants. I was upon fifteen different occasions 
before the benchers of my Inn, and I stood practically before fifteen 
different tribunals, because upon no two occasions were my judges the 
same. The examinations were conducted within closed doors. I 
would to God they had been conducted in the broad light of day and 
before the face of my constituents and the country ; they were con- 
ducted by men sitting down after dinner, varying in their numbers 
and attendance, and sometimes postponing the inquiry upon the most 
trivial grounds. But, gentlemen, whatever feelings were entertained 
towards me originally, there were many among those benchers who, 
I believe, were men of the highest honour, imbued with the spirit of 
justice, and actuated by feelings of generosity ; and to them mainly, 
and to their indignation at the monstrous wrongs which I was endur- 
ing, I believe I owe at last the verdict which even my interrogator 
will not deny has been given in my favour. Gentlemen, I do sincerely 
hope that that public which claimed for a supposed lunatic the other 
day a public examination as to his mental capacity — I hope 
that public will declare, sooner or later, that a man holding my 
rank should not be tried in the dark, by a tribunal constituted 
like that before which I have appeared, upon any charges 
affecting his professional conduct or his private character. Gentle- 
men, I have -now only, in conclusion, to tell my "disappointed" 
querist that I have no objection on earth, if it pleases those who 
were my judges, to the publication to the world of everything which 
took place before them. I refer my "Disappointed Elector" to thpse 
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benchers whom he has had the impertinence to name ; and I believe, 
if he makes inquiry with the idea that he will gain any material to 
damage mj character, he will come away a doubly disappointed 
elector. No, gentlemen, if the truth must be told, mine is a hard lot. 
When men had ceased to strike at my political character — when 
men had ceased to disown my professional claims, they have dared 
to assail my private honour ; but, as I conquered the former, so I 
have succeeded in discomfiting the latter ; and I tell this '^ disap- 
pointed" one in particular, that if he will dare to show his front 
and utter in plain language those slanders which he has dared to 
insinuate, I shall make him responsible before twelve men in a jury- 
box. Now, gentlemen, I have done. I have gone over the various 
points which, fairly or unfairly, have been pressed upon your 
attention, and upon which I have come down, though late, to South- 
ampton, in the honest hope that I might receive from you a verdict 
such as would tell at once to the public that whatever cruelty I 
have encountered elsewhere — however the dirty fingers of certain 
members of my own profession have been employed in raking up 
the scandals of the past for the purpose of dragging up something 
to damage my repute, yet that you sympathized with your repre- 
sentative — that you accepted the result — that you saw me still the 
member of an honourable profession, in spite of malice, and jealousy, 
and of political hate — still holding the rank which by such hard 
struggles I attained, and that you would, by your determination and 
by your pronounced opinion to-night, trample for ever upon this 
cruel attempt to call public attention to a matter which hitherto, at 
least, has been confined to a more limited circle and has never yet 
been brought forth and laid before the glare of public day. 

If this speech took the public by surprise, it was read by the 
Bar and the Benchers, though on different grounds, with con- 
siderable astonishment. The Bar were amused to find that 
the promotion of Mr. Digby Seymour, first to the Recordership 
of Newcastle, and then to the rank of Queen's Counsel, could be 
quoted as any approval of his professional character, when the 
favour shown him was notoriously the result of negotiations in 
the division lobby. But the Benchers of the Middle Temple 
were still more amazed to read in the columns of the Times 
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that their treatment of Mr. Seymour had been either unjust in 
itself, or could form the ground of complaint on his part ; still 
less that there was any obstacle to his publication of evidence 
printed at length, forwarded to him by their direction, and at 
the time of his speech lying in his chambers. Moreover, the 
professions of gratitude, tearful, we are told, if not abject in 
their nature, with which Mr. Seymour had received the inti- 
mation of the Bench that they had taken a merciful view of 
his case, and would censure, without disbarring him, formed a 
strange contrast to the loud challenge and fierce denunciations 
with which he alluded to his trial at Southampton. In order to 
set the public right on one of these points at any rate, the 
Under-Treasurer of the Inn was directed to forward the sub- 
joined letter to the editor of the TimeSy by whom it was 
published on Saturday the 22nd February : — 

Sir, — I am directed by the Masters of the Bench of the Middle 
Temple to inform you that a copy of the judgment of the Benchers 
in Mr. Digby Seymour's case, and copies of the evidence and pro- 
ceedings on which it was founded, were furnished to Mr. Digby 
Seymour by the Benchers before Mr. Digby Seymour made his 
address to his constituents at Southampton. 

I am, Sir, your obedient servant, 

T. H. Dakyns, Under- Treasurer. 

Treasury Office, Middle Temple, Feb. 21. 

On Monday the 24th, the following reply appeared in the 
columns of the same paper: — 

Sir, — With reference to a letter in the Times of to-day, signed 
" T. H. Dakyns," and stating that a copy of the proceedings before 
the Benchers of the Middle Temple was furnished to me before I 
addressed my constituents at Southampton, I beg to refer you to the 
report of my speech in your colunms, which contains the following 
paragraph : — 

" Now, I answer to the questions of my anonymous inteiTogator, 
that the printed evidence of everything which took place during 
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an eight months' investigation, with closed doors, is open for his 
inspection, or for the gratification of his curiosity, at anj hour or 
place he chooses to appoint." 

I have the honour to be. Sir, 

Your obedient servant, 

William Digby Setmoub. 

2, Doctor Johnson's Buildings, Temple, E.G., Feb. 22. 

The above letter, like some others from the pen of Mr. Digby 
Seymour, curiously avoids the real question at issue. The 
point is not whether an "anonymous interrogator" has been 
offered an inspection of the evidence, but whether Mr. Digby 
Seymour has not had for some time past the means afforded 
him of giving the fullest publicity to the facts alleged against 
him, and whether (in spite of his vehement asseverations of 
injured innocence and desire for publication) he has not judged 
it more prudent to keep those facts concealed. 

The Benchers, whose whole proceedings in this case have 
been secretive and dilatory to an unfortunate degree, did not 
publish their judgment on Mr. Digby Seymour at the time 
when it was given, being probably swayed by the same 
merciful considerations as induced them to confine that 
judgment to a censure of the delinquent ; but on the same 
Saturday on which the letter of their Under-Treasurer wa& 
dated, the following judgment was screened in the Middle 
Temple Hall, where, as we think, it ought to have appeared 
long before : — 

" The Masters of the Bench have carefully considered the 
voluminous evidence and documents which have been brought 
before them, and have come to the conclusion that the charges 
in the cases of * Parker,' * Coutts,' and ^ Robertson,' respec- 
tively, are not proved, and that the charge as to a proposal to 
hold briefs for an attorney, in liquidation of his costs payable 
by you, is proved. 

" The facts and circumstances which are disclosed fully 
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satisfy the Masters of the Bench of the necessity for this in- 
quiry, and they regret to add that they cannot accompany 
their intimation to you of ^their decision on the three charges 
first named with any declaration that your conduct is not liable 
to censure; on the contrary, they have the painful duty to 
perform of stating to you that they find much worthy of severe 
condemnation, even on the most favourable construction of 
your actions ; that, in Parker's case, on your own statement 
of your conduct, evidence appears of a want of open dealing 
towards and of concealment from Mr. Parker. Mr. Parker's 
agreement with you, on your own version of it, was inconsistent 
^ith your substitution of your credit for the money you under- 
took to add to his own, and with the use of his money for any 
purpose unconnected with the printing scheme. The breach 
of your agreement in these two respects was not communicated 
to Mr. Parker, whose consent alone could have justified the 
course to which you actually resorted. 

^^ The Masters of the Bench are also under the painful 
necessity of declaring their opinion that the settlement of Mr. 
Parker's action, while the charges of fraud included in it were, 
in the opinion of the Bench, not only not withdrawn, but were 
strongly re-asserted, as it was conduct calculated to destroy 
character by exciting suspicions that charges which were not 
boldly met could not be gainsayed, was an arrangement to which 
a right-minded man, even in the hour of heavy pecuniary 
distress^ would not have submitted. 

** They are compelled to add that no solid ground presents 
itself on the evidence in justification of the affidavit which was 
made by you for the purpose of postponing the trial of the 
action in question. 

** With respect to Captain Robertson's case, there is found 
in your statements at various times, in relation to that case, a 
want of consistency which indicates some recklessness of 
assertion. Your assertion, so often repeated, that you had 
generously taken upon yourself very large liabilities which did 
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not in any way belong to you, as you assert yourself to have 
been totally unconnected with and innocent of the transaction 
termed * rigging the market,' is at variance with the statement 
in your letter to Mr. Lefroy, that the debt was as much 
Captain Robertson's as your own. The Masters of the Bench 
are unable to reconcile an act which, according to your version 
of it, would have been one of romantic generosity and self- 
devotion, (scarcely consistent with your duties to others and 
with the reasonable claims of justice,) with other portions of 
the evidence, and with the ordinary presumptions which arise 
from your conduct, as disclosed throughout these painful 
transactions. 

" The fourth charge relates to a matter of a different 
character. The Masters of the Bench are glad to find that it 
is not justified by you; but the grounds on which you 
attempted to palliate your conduct are not satisfactory to them. 
Your proposal was one most improper from a barrister to an 
attorney, and invited a breach of duty on the part of the 
attorney ; a client would never be likely to suspect that his 
attorney, from secret motives of interest, was selecting an 
advocate for him whom otherwise he might not have chosen. 
It is conduct, therefore, promoting deception, and likely to 
generate suspicion where confidence should prevail. If 
such a practice were tolerated, it would lower the character and 
honour of both branches of the profession, and would be 
injurious to the public, not only by reason of such debasement, 
but also by its tendency to introduce into, or maintain in the 
practice of their profession, men more distinguished by the 
pliancy of their principles than by the gifts of nature improved 
by an industrious and honest pursuit of eminence by honourable 
means." 

The above judgment appeared at length in the Times 
of the 24th of February, and on the 25th, the following 
letters and protest, forwarded by Mr. Digby Seymour, were 
published in that Journal. 
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To THE Editor of the "Times." 

Sir, — The Benchers of the Middle Temple are pursuing to the 
last the same course they adopted towards me from the first. 

They have "screened," and published, their "judgment," but 
they have thought proper to suppress my protest. 

I appeal to you to supply this significant omission, and request 
you will publish the documents I enclose. 

There are other grave matters between myself and the Bench, not 
detailed in this protest, which the publication of the whole proceed- 
ings will reveal to the eyes of the profession and the public. 

I say of "Me whole proceeding s^^* because the printed report 
furnished to me is not complete. 

It does not contain all the "evidence" and " proceedings" of the 
tenth meeting. 

It does not contain the whole of the documentary evidence put in 
by myself or my counsel, Mr. Lush, Q.C. 

It does not contain the names of the Benchers who voted for or 
against the various portions of this "judgment." 

This is no longer a case for any half-publicity. I am now, by 
the very act of the Benchers themselves, entitled to have what I 
demand — the whole truth made known, ungarbled, and unabridged. 

I have the honour to be. Sir, 

Tour obedient Servant, 

William Digby Seymour. 

2, Dr. Johnson's Buildings, Temple, E.C., Feb. 24. 

P.S. — To obviate the possibility of any misapprehension, I ought 
to add that when I offered for inspection, by my interrogator at 
Southampton, " the printed evidence of everything which took 
place," I, of course, meant the printed evidence so far as it had been 
supplied to me. 

" 2, Dr. Johnson's Buildings, Temple, E.C., 
"Feb. 3, 1862. 
"The Hoa. the Treasurer and Masters of the Bench of the 

Middle Temple. 
" Gentlemen, — Now that I have had an opportunity of perusing 
the observations which have been embodied with your decision, and 
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of a copy of which I have to acknowledge the receipt, I cannot 
refrain from expressing mj astonishment at their severity and 
injustice. 

"In the first place, I do not know, nor have you pointed out, 
what version I have given of the transaction 'with Mr. Parker 
inconsistent with my perfect right to act as I did with regard to the 
£500 I received from him. From first to last, my statement has 
heen, and still most solemnly is, that Mr. Parker paid the £500 in 
consideration of becoming partner with me in one-half of my 
interest under the agreement with Captain Greene, — an interest 
vested in me conditionally on my undertaking to spend £1,000 in 
forming a company. Having signed a contract with Captain 
Greene, the only duty that devolved on me was to expend £1,000 
for the foregoing purpose, — a duty which I honestly set about, and 
did, in fact, to a great extent discharge, but in the fulfilment of 
which I was mainly defeated by Mr. Parker's change of mind, and 
by the estrangement his clerk succeeded in producing between 
Captain Greene and me. 

" The charge of concealment, and of unjustifiably using the 
money without Mr. Parker's consent, must fall to the ground if the 
foregoing proposition be admitted. 

" With reference to the withdrawal of the pleas in Mr. Parker's 
action, I must remind you that I acted with the full approval of my 
legal advisers, (one of them a most eminent member of the Bar,) of 
my father-in-law, and of my wife ; that I was distinctly told by 
Mr. Bennett, that Mr. Juslice Wightman suggested the termination 
of the affair, to which alone I believed I was acceding ; and that, 
besides the express evidence before you as to the unqualified 
declaration by Mr. Woollett, on Mr. Parker's behalf, that every 
imputation of fraud was withdrawn, you have the subsequent 
correspondence between Mr. Parker and myself, and the important 
evidence afforded by the entry of the judgment in the cause. 

" I |may here observe that so confident did I, and, I may add, 
Mr. Lush, feel that the Bench would have pronounced au 
unqualified judgment of acquittal, that I forbore applying to you to 
hear upon this point further oral and documentary evidence, which, 
after the meeting of December 2nd, I was, for the first time, placed 
in a position to adduce. 
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'' The observation as to my affidavit, I think, would never have 
been made, if it had been borne in mind that Mr. Hudson was in 
India at the time, and that I had obvious grounds to believe he 
would have given more important evidence than, after the lapse of 
time, he was, in fact, able to do. Let me, in passing, remark here 
that Mr. Hudson^s very caution in his evidence in Parker's case 
should fairly entitle him to greater consideration when he speaks 
more positively on other matters with which his mind was naturally 
more familiar. 

''In reference to Captain Robertson's case, I am charged with 
want of consistency in my statements, indicating ^ recklessness of 
assertion.' The only instance pointed out upon which this grave 
charge is left to rest, is one which, I submit, does not, in the 
remotest degree, justify the observation. 

" It is said that the expression in my letter to Mr. Lefroy, ^ as 
much Captain Robertson's debt as my own,' is at variance with my 
assertion of non-complicity in the Waller rig ; but, in the first place>. 
the letter containing that expression was written more than a year 
after * the rig ' occurred to a gentleman who was not concerned -ta 
know the exact relation in which his client and I stood regarding it ;: 
and, secondly, what was the debt I was writing about ? It was a. 
debt originally contracted by Mr. Heneage, on which he alone was 
legally liable to Mr. Helps. Captain Robertson was only bound in 
honour to assist in meeting it, because he was one of a number who- 
engaged in a common operation for a common purpose. I, too, was 
only bound in honour to meet it, because I took upon myself that 
liability, and others to an enormous amount, believing that the 
brokers acted in the honest, but fhlse, impression that I sanctioned 
the act of the Board of which I was chairman, and indulging in the 
sanguine hope that the ultimate success of the company itself might 
reimburse me, or, at the least, diminish the amount of my loss. In 
this sense, and in this sense only, was the expression used ; and to 
put any other sense upon it, in the face of the positive evidence given 
the other way, and of the original document which formed the basis 
of the agreement between the directors and Lakeman, which is un- 
signed by me, and to which I was no party, seems to me to justify 
the remark that, to the last, ^ every presumption has been made 
against me ' by the Bench. 

VOL. XIT. wo. XXV- IX 
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^^ Yoa go on to express jour doubts as to mj capability of doing 
an act in February, 1853, amounting to what you are pleased to 
designate as one of ' romantic generosity.' 

"If you had given me notice of your intention to pass judgment 
on a matter which was only incidentally introduced to your attention, 
I could have produced nearly all the brokers' notes, of which I took 
possession at the time, with other documentary evidence ; and I 
•could have called a number of witnesses to place my conduct beyond 
the possibility of an unfavourable construction. 

" One piece of evidence, by way of example, I will venture here 
to cite. You will remember the name of Mr. Mercer Murray as 
having been frequently referred to in the course of the inquiry. He 
kept the key of the tin box in which Captain Robertson placed his 
securities on the Saturday, and his hands, if I mistake not, took them 
out and delivered them to Mr. Heneage on the Monday. No man 
.knows better or so well as he all the history of the transactions in 
Waller shares. Although I had no communication with him since 
February, 1853, and though we parted then under the circumstances 
I have described, I believed he would do me justice if called as a 
witness ; and accordingly, during the last vacation I tried, but in 
vain, to procure his presence in England for that purpose. In a 
letter, however, from him to me, and bearing date, * Hotel de Rome, 
Vichy, L'Allier, France, August 10, 1861,' he begins by observing 
— * Yours of the 8th inst. only reached me here this morning from 
Boulogne, and my first feeling was indignation at the Mseness of the 
accusations against you.' He then adds, — * If ever a man deserved a 
<5rown of martyrdom, you were most justly entitled to it for the 
unparalleled exertions you made to prevent any dishonour attaching to 
the company ; and he says further on, * I for one can never cease to 
feel grateful to you for your self-immolation, that no breath of 
scandal should ever justly attach to any one at the Board.' 

" A harsh and wounding suggestion that I could not be so gene* 
reus is the return I get from my own profession. A * crown of mar* 
tyrdom ' for an act of * self-immolation ' is the award of Mr. Mercer 
Murray. 

. " Upon the last paragraph of your 'judgment ' I wish simply to 
fiay that I think, having frankly admitted an error, these observationis 
might have been spared, the more so as the Bench must bear in mind 
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that I was placed, as regarded Mr. Brown, in the difficult position in 
which honesty pointed one way and etiquette another. 

"There is another subject to which I feel bound to call your 
attention. 

" You have held fifteen meetings, and in no single instance has 
your parliament been composed a second time of the same members 
as any previous parliament. In point of fact, therefore, I have been 
tried before fifteen different tribunals. 

" Your numbers have been equally irregular, varying from a maxi- 
mum of eighteen to a minimum of seven. 

" One of your number first attended at the fifth meeting, one first 
at the sixth, two at the ninth, two at the tenth, and one at the 
thirteenth ! 

" The following is an analysis of the attendance of all the Bench : 
— Two attended fifteen meetings, two attended fourteen, one attended 
twelve, two attended eleven, one attended ten, two attended nine, 
two attended eight, two attended seven, three attended six, two 
attended five, one attended four, two attended three, two attended 
two, and two attended one. 

'* Here is certainly a remarkable disregard both of the spirit and 
letter of the wise rule of the society which requires the attendance 
of the same members on every adjourned hearing of an inquiry into 
an accusation against a barrister. 

" I have no right to penetrate the secrets of your chamber, but I 
confess I should like to know how many of those who heard the 
evidence of Mr. Parker and his witnesses took part, and, if so, what 
part, in framing or supporting the observations made with reference 
to that case. 

" I appeal to those members of the Bench who were present at the 
third meeting whether the mode in which the evidence of Mr. Parker 
especially was given did not strongly impress their minds with the 
impossibility of seriously regarding it. 

" The perusal, more or less careful, of printed evidence (even were 
it of the most accurate character), can never supply the place of 
opinions derived from the hearmg of the witnesses themselves ; and 
I cauiot help feeling that I have been hardly dealt with if members 
of the Bench who have only formed their conclusion upon the 
printed reports, intermixed and confused as the various cases are, 

N 2 
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have joined in reflections which, I firmly believe, would not have 
been made, or would have been greatly modified, had they attended 
the inquiry with greater regularity. 

" It may of course be said that my attention was called to this 
rule, and that I ought on subsequent occasions to have made objec- 
tions on the ground of its non-observance ; but my attention was not 
called to this rule till so late as the ninth meeting, though it ought 
to have been mentioned on the second, and it is obvious that it would, 
at that time, have placed me in a most invidious attitude to have 
appealed to this rule with reference to any Bencher I might have 
objected to. I could not, moreover, for a moment have anticipated 
that members of the Bench who had not heard the evidence as to any 
particular case would have suggested observations, or even joined in 
a judgment, with reference to that case, of the fairness of which they 
were not, from this very circumstance, in a proper position to decide. 

" On this ground, as well as those I have before specified, I beg to 
enter my solemn protest against that part of your judgment which 
contains the observations of which I complain, and which, I rejoice 
to know, have not received the unanimous approval of the Bench ;. 
and I request that this letter may be recorded along with the judg- 
ment. 

" I have the honour to be. Gentlemen, your obedient servant, 

" Wm. Digby Seymoub. 

" P.S. — The foregoing letter was written before I went down to 
address my constituents at Southampton on Tuesday evening last. 
The meeting was fixed for eight o'clock. I arrived at the terminus 
at twenty minutes to eight. I was then, for the first time, informed 
that the walls of the town were posted, and the people, as they went 
to the meeting, were being liberally supplied, with a handbill of 
which I beg to enclose a copy. 

" I ask the Bench whether the peculiar wording of these four 
questions, and that so as to convey the most unfavourable construc- 
tion, does not evidence the hand of some one who has been acting oa 
information derived not very far from their parliament chamber. 

" This, however, is not all. A prominent member of the Tory 
party in Southampton has been going from place to place exhibiting 
a written document, giving in minute detail the result of the Votings 
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in your chamber on the various charges, the numbers for a verdict 
of ' Not guilty,' or of * Not proved,' &c. 

" Whence has this person been furnished with this information ? 
Bj what right, and by whom, are facts made known to him which 
have not been communicated tomef 

'' The answer is one I respectfully leave the Bench to supply. 

" Feb. 6th, " Wm. Digby Sbymoub." 

f« Treasury OflSce, Middle Temple, Feb. 15, 1862. 
" Sir, — I am desired to acknowledge the receipt of your letter of 
Feb. 3, 1862, addressed to the Treasurer and Masters of the Bench 
•of the Middle Temple, and to say, that it has been laid before the 
Bench. " I am, Sir, your obedient servant, 

** ir. H. Dakyns, Under-Treasurer. 
" W. Digby Seymour, Esq., M.P., Q.C., &c." 

It is not our intention to enter into any consideration of the 
specific charges brought against Mr. Digby Seymour, because, 
like the rest of the public, we are not yet in possession of 
the means for deciding on them impartially with a full know- 
ledge of the facts. But when we consider that we have on the 
one hand the deliberate opinion of a number of honourable and 
distinguished men who have gone fully into the case, and on 
the other the bare assertion of innocence by an interested 
person, who declines to take the plain course of publishing a 
complete statement of the circumstances, — and that person one 
who publicly stated that the Benchers had given a verdict in 
his favour, when he held their condemnation in his hands — we 
cannot hesitate for a moment as to the verdict we must pro- 
nounce. Until Mr. Digby Seymour has shown to the pubHc, 
by a full and ungarbled publication of the evidence given 
before the Benchers, that their judgment was unjust, we must 
Hiontinue to believe that it was delivered in accordance with the 
truth, and that the censure therein was merited. Nor is our 
-conviction in the slightest degree shaken by Mr. Seymour's 
claim to **a crown of martyrdom," or by his continually re- 
peated, and never-redeemed promise of placing himself right 
before the world by a public vindication. The last time he 
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has had recourse to this expedient^ now thoroughly worn out, 
was on the 4th of April last, in a letter to the Times, which 
we extract here: — 

Sir, — ^A statement has appeared in the leading columns of one of 
your contemporaries of this day which is calculated, if not contra- 
dicted, to obtain a wide publicity, and to prejudice me most seriously. 

That statement is, that I have been expelled from the Bar of the 
Northern Circuit, having first been found "wholly guilty" of the 
charges, of which the same authority afterwards states that the 
Benchers found me " half guilty." 

I was most anxious at once in my place in Parliament to call atten- 
tion to the paper in question, but I am told, on the highest authority, 
that the matt e of the article was not such as to enable me to treat it 
as a breach of privilege. 

I have therefore placed the matter in the hands of my solicitor. 

I hope, however, you will permit me to say that the statement is 
utterly false. 

I have not been found guilty by my Circuit of any one of the 
charges which were brought before the Benchers, nor have I been 
" expelled from the Bar of the Northern Circuit," — a Circuit on 
which I hope long to continue to practise. 

All that has really occurred, both before the Benchers and on mj 
Circuit, will, as soon as I can possibly do so, be placed before the 
public, who will then be in a position to judge between me and my 
accusers, and to form an estimate of my conduct and their motives. 
I am, Sir, your obedient servant, 

Wm. Digby Seymour. 

House of Commons, April 3, 

The statement which appeared in the newspaper referred to 
by Mr. Seymour was certainly incorrect. Mr. Digby Seymour 
has not been expelled from the Northern Circuit, because 
there is no power residing in any quarter to expel him there- 
from, as long as by the grace of the Middle Temple Benchers 
he may continue a member of the Bar. But can he deny, will 
he deny, that the Bar Mess of the Northern Circuit have 
relieved themselves of his companionship by a resolution passed 
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at a Circuit Court during the last Spring Assizes? We 
cannot believe that such a determination was arrived at without 
a fair and even searching inquiry into the charges brought 
against Mr. Digby Seymour. 

We observe that in the last epistle the writer expresses 
some regret that the editor who fell into this (to a layman) 
very natural mistake^ had not violated the privilege of Parlia- 
ment thereby, and thus aftbrded to Mr. Digby Seymour the 
opportunity of laying the whole matter before the House. 
But why wait for a breach of privilege? Honourable 
members have, before now, become the subjects of unjust 
suspicions, and have thereupon themselves moved the 
House for the appointment of a select committee of 
inquiry, with the full conviction that they would thus clear 
their scutcheons of blot. If Mr. Seymour be indeed enrolled, 
as he assures us, among the army of martyrs, why does he 
ngt take the same simple and straightforward course ? Or if 
his native modesty prevent him from obtruding himself on 
Parliament, why should not some other M.P. clear the cha- 
racter of the House by moving for such a committee, and insti- 
tuting such an inquiry? By all means let us have some 
investigation ; let the Chairman of the Committee send for 
books, persons, and papers ; let the members sift the whole 
matter to the bottom, — and when Mr. Digby Seymour has 
come out of the scrutiny, not merely as white as wool, but 
with refulgent crown of martyrdom to boot, let the House 
at once abolish the Benchers — and the Bar too, if it lists, — 
and let it further transmit the sufferer's claims to the canoni- 
zing council which is shortly to assemble under his Holiness, 
in order that Saint Seymour of Sunderland and Southampton 
may be duly added to the calendar. 

Let it not be supposed, however, that we are prepared to 
record any approval of the conduct of the Benchers. We 
have not the slightest doubt that they acted in this painful 
business with perfect integrity, and with the best intentions ; 
but it is impossible to acquit them of foolishness and error. In 
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the first place, we are clearly of opinion that if they considered 
Mr. Digby Seymour guilty of even one of the charges brought 
against him, (and they admit that they did so,) they were 
bound to have disbarred him. Censure, however abjectly 
received when it was pronounced, was no adequate punish- 
ment for such an offender. Very recently an unknown 
member of the Bar has been expelled from its ranks for 
offences certainly not greater than the charge which the 
Benchers say was proved against Mr. Digby Seymour. Is it 
right the public should suppose, that while the whole severity 
of power is brought to bear against the weak, there is a dread 
of enforcing discipline in the case of a Member of Parlia- 
ment and a Queen's Counsel ? 

In the second place, it is quite clear that the judgment of 
the Benchers ought to have been screened immediately after 
it was pronounced. We cannot conceive what reason could 
be given for maintaining secresy. 

And, thirdly, we are strongly of opinion that when Mr. 
Seymour challenged the publication of the evidence it should 
at once have been given to the world. The honour of the Bar, 
and the dignity of the Bench, demanded such a course, and we 
deeply regret that ill-advised counsels to the contrary have 
prevailed in the Parliament Chamber of the Inn. 

We cannot, however, concur in the idea that investigations 
before the Benchers into the conduct of every accused member 
of the Bar should necessarily be held in public. The adoption of 
such a rule would, we think, be a great eviL The jurisdiction 
of the Bench is exercised in what has been justly termed 
'^^a domestic forum," and the nature of such a tribunal is 
essentially different from that of an ordinary court of law. To 
parade questions of etiquette, and even of morality, before 
the public would be often unjust to the accused, and would 
add no security to the discipline of the profession. But we 
are alive to the mischief occasionally produced by the present 
practice, especially when an unscrupulous man makes capital 
out of the very privacy which has alone saved him from utter 
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ruin. Perhaps it would be well to give to the accused in all 
cases the option of a public hearing. 

In the proposal which has been made for a conjoint com- 
mittee, or council, of the four Inns, to conduct inquiries of 
this kind, and to adnunister the discipline of the Bar, we most 
entirely concur. Such a measure would re-assure the public 
as well as the profession, and have a good moral effect, and as 
ihe institution of such a body would be only following up 
the precedent already set by the establishment of the Council 
of Legal Education, which has worked admirably, we may 
hope that the Benchers will see the wisdom and expediency of 
making this step in advance without any further delay. 



186 



|i0tiai9i of §m §00k». 



[\* It should be understood that the notices of new works forwarded to 
us for review, and which appear in this part of the Magazine, do not j>reclude 
our recurring to them at greater lengtn, and in a more elaborate form, in a 
subsequent Number, when their character and importance require it.J 



A Summary of the Law and Practice relating to Attorneys, Greneral 
and Special, Attorneys-at-Law, Solicitors, Notaries, Proctors, 
Conveyancers, Scriveners, Land Agents, House Agents, &c., and 
the Offices and Appointments usually held by them. Their 
several Qualifications, and Legitimate Province, Rights, Duties, 
Privileges, Exemptions, Disabilities, and Liabilities in the General 
Practice of ^the Law, in Legal Proceedings, in Legal Negotiations, 
and Legal Formalities. And the Law of Costs as between Party 
and Party, and Attorney and Client. By Alexander Pulling, Esq., 
of the Lmer Temple, Barrister-at-Law. Third Edition. London : 
y. & R. Stevens, Sons, and Haynes. 

Evert author has a right to define the scope and limits of his pro- 
jected work. The canons of criticism require that there should be 
congruity in the design, harmony between the parts, and thorough- 
ness in the execution. Where there is some principal purpose, there 
must be subordinate parts ; and it is no ground for disparagement 
that those parts are fragmentary, provided they sufficiently contribute 
towards the completeness and unity of the whole. It is unjust cen- 
sorship to throw discredit upon any wor^ — whether [of art or litera- 
ture — simply because the scope of its design is not wider. An 
etching may be as perfect as a grand landscape spread out on yards 
of canvas. It is not a matter of observation that a Vade Mecum on 
anatomy leaves unnoticed the obscure laws of physiology, or devotes 
a mere paragraph to a surgical operation upon which a long chapter 
might be written. No doubt the highest praise will always be 
reserved for those works which most successfully combine faultless 
execution with breadth and sublimity of design ; yet that which is 
well done, and in so far^as it is well done, ought to enjoy the same 
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immunitj from censure as the grandest conception. The Vriting of 
a law book is no exception. There are books of theory, and books of 
practice ; books devoted to the exposition of one branch of law, or to 
a comprehensive account of several kindred departments. Each must 
be judged according to its professed object as well as according to the 
chfu'acter of its execution. When assiduous and learned text-writers 
had published treatises upon almost every leading subject in juris- 
prudence, Mr. Pulling had the sagacity to discover a depai'tment 
which had altogether escaped notice, viz., the law relating to lawyers. 
Being first in the field, the author found scattered materials in great 
abundance. The task really lay in the judicious selection and logical 
arrangement of |relevant information to be collected from a wide 
area of research, extending at least from Bracton and Fleta down* 
wards to the enactments of modem legislation. It required the 
greatest possible accuracy and nicety 'of judgment to prevent inci- 
dental^ notices of important legal questions, necessarily introduced 
into such a work as this, from degenerating into meagre sketching, 
and, on the other hand, from lengthening out into incongruous 
digressions. The author has not always succeeded in sailing mid- 
way. There was much to comment upon, bearing so closely on the 
main subjects, yet, in a work like this, only so much was required as 
proved explanatory of the law and practice relating to a special clas& 
of practitioners. Attorneys and Solicitors being the accredited 
officers to practically work out and aid in the administration of the 
law, their duties, rights, and liabilities, have become interwoven 
with the law itself. They are in contact with every part of it. 
There is scarcely one subject, therefore, referred to in this volume, 
which has not been more or less partially expounded in other books, 
but the author has the merit of being the first to compile in one 
volume the cases and authorities which illustrate the bearing of those 
subjects upon the duties and rights of Solicitors. 

The information given is of necessity misceUaneous in its charac* 
ter, and might have been in some instances more ample. A short 
analysis of one or two leading cases, giving the pith of the law 
on the topics successively referred to, might have been substituted 
with great advantage to the reader, for those long clauses of several 
statutes which abound in the foot-notes of the earlier chapters. 
When the substance of any enactment has been given in the text, 
there can be but one object in crowding into the notes a verbatim 
rescript of the clauses themselves. Every useful purpose would be 
attained by a mere reference to the chapter and section of the 
statute. There are also several important cases decided within the 
last few years which ought to have been cited. However, Mr. Pulling 
might, with much good reason, consider that he has placed at least 
one branch of the profession under unquestionable obligation. 
The chapters on the law affecting professional confidence, on the 
law affecting costs, on the law affecting attorneys and their partners, 
agents, clerks, &c., &c., inter se, on the disqualification of attorneys and 
their re-admission to practice, 8cc., contain information of the most 
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useful and practical character. Not only will the articled student 
find this treatise a safe guide during the earlier years of his pro- 
fessional life, but its pages will no doubt be consulted in any 
unusual conjuncture of circumstances demanding true discretion on 
the part of the experienced practitioner. 

Tables to Mr. Austin's Province of Jurisprudence determined. 
John Murray, Albemarle Street. 

Mb. Austik prepared, for the use of the students attending his 
lectures at the University of London, " a set of tables, in which," as 
he said of them himself, *' I have exhibited the arrangement intended 
by the Roman lawyers in their institutes or elementary treatises. 
And this arrangement is compared with various others, which have 
since been adopted in codes, or proposed by writers on jurispru- 
dence. To these tables I have appended notes, in which I have 
endeavoured to show the rationale of that arrangement, and to 
explain the import of the distinctions upon which it turns." See 
Mrs. Austin's Preface to the Second Edition of the Province of 
Jurisprudence Determined, p. xxxiv — xxxvi. 

We are glad to state that, as promised by the editress in the place 
first referred to, copies of these tables are now to be had from Mr. 
Murray, the publisher, price ^ve shillings. They fully satisfy the 
expectations which we had been led to form of them: and we 
earnestly recommend them to those especially who would under- 
stand the distinction between rights in rem and in personam^ and 
the true relations, so much mystified in the French and Prussian 
codes, between the functions of contract and conveyance in the 
transfer of property, or, more generally, between the several steps 
into which the acquisition of a proprietary right is frequently, 
though not always, divisible. The latter point is one of great 
importance to be thoroughly comprehended by the English lawyer, 
on account of the different effects attributed at law and in equity to 
the contract of sale, the true nature and scientific classification of 
which he will find expressly refen*ed to, and cleared up, in the notes 
to Table H. 

A Handy Book of the Game and Fishery Laws : containing all the 
Acts in force as to Game, Rabbits, Deer, Private and Salmon 
Fisheries, Dogs, &c., and the New Licenses to kill Game, Deer, 
&c., systematically arranged, with useful Forms, Notes, Decisions, 
&c., &c., by Greorge C. Oke, Author of " The Magisterial Synopsis" 
and " Formulist," " The Laws of Turnpike Roads," &c., &c. Lon- 
don: Butterworths. 1861. 

Hardily a Session of Parliament passes without producing a new 
addition to the Game or Fishery Statutes. Considerable alterations 



Notices of New Books. 189 

were made in the mode of granting game licenses by the 23 & 24 
Yict. c. 90. The Salmon Fishery Laws have also been consolidated 
bj the Salmon Fishery Act, passed last Session, 24 & 25 Vict. c. 
109. This consolidation Statute points out the proper mode of 
rectifying the present confusion of the Game Laws. There can, of 
course, be no greater difficulty in reducing these laws to harmony 
than what was experienced in passing the Salmon Fishery Act. 
The Game Laws have been already treated of by Bell, Locke, 
Clarke, Chitty, and Woolrych. The present handy-book, howerer, 
is more compendious than those treatises, and would have supplied a 
much-felt want, even if recent changes had not been made in the 
Game and Fishery Laws. There are not less than fifty-four Statutes 
referred to by Mr. Oke, as either directly or indirectly relating to 
the Game Laws. The Game Laws, too, and the Law of Trespass, 
which is connected with those laws, are not the same in the United 
Kingdom and L'eland. We hope to see all the Game Laws of the 
three kingdoms speedily consolidated in a single comprehensive 
enactment. 

The author, in the preface, thus describes the scope of this 
treatise : — '^ Although the term, Handy-Book, adopted in the title- 
page, is not new, I wish it to be understood that it is used rather to 
denote the portability of the work than as implying its contents to 
be a mere superficial and, therefore, incomplete statement of the 
laws upon which it treats ; and that my object in its preparation has 
been to render it of equal practical utility to the legal profession as 
to the magistracy and country gentlemen, since it comprises the 
several enactments in extenso, and cites the decisions and other 
authorities with sufficient copiousness for all ordinary purposes.** 
The only defect we have observed in this treatise, for such it is 
essentially, is that it does not treat of the general right of property 
in game. The author, however, leaves nothing that is of practical 
importance to be desired. He treats in order of the seasons of 
sporting, gamekeepers, licenses, landlords, and tenants' rights, 
trespasses in pursuit of game, 8cc., &c. To each chapter is subjoined 
a collection of appropriate forms, for the value of which the fact 
that Mr. Oke is their author is a sufficient guarantee. This Hand- 
book contains a tabular list of penalties and a copious index. 

The Maritime Bights and Obligations of Belligerents, as between 
ThemselYeSy their Allies, and Neutrals, as recognised by English 
Maritime Courts ; with the Decision of Sir William Scott in the 
case of The Maria. By Chas. J. J. Hannay, Esq., of the 
Inner Temple. London: Amer. 1862. 

This little book, containing only seventy-two pages, professes to 
dispose of the whole subject of the maritime rights and obligations 
of belligerents. The first chapter treats of blockade very succinctly 
and very well* We may observe that the law of blockade is not of 
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such practical importance as most other questions relating to belli- 
gerent rights, because the validity of a legal blockade will be sure to 
be ultimately recognised by the executive governments of neutral 
states, so that a mistake cannot easily occur in respect to it. Not so 
as regards other matters in respect to which these states do not 
usually issue any notification to their subjects. The second chapter, 
which treats of contraband of war, appears to be somewhat hastily 
sketched, but is tolerably complete in the outline it gives of this 
branch of maritime public law. The third chapter on the immuta- 
bility of neutral territory is a very good one. The author shows 
that the old limit of jurisdictional waters to a distance of three miles 
from the shore cannot be considered as law at the present day, 
because that distance was fixed upon as being the maximum of 
cannon range at the time when the rule was settled. The right of 
visitation and search and the law of neutrals are also very succinctly 
given by the author. The manual is, of course, not very discursive, 
but, being very concise and cheap, it will repay a perusal. 

A Few Notes on the Temple Organ. By Edmund Macrory, M.A. 
London : Bell and Daldy. 1861. 

The first edition of this work was printed at the private press at 
Duncairn, for circulation among the author's friends, and was noticed 
by us in our remarks upon the Temple Church, vol. viii., p. 226, 

At the request of several members of the Temple, the author pre- 
pared the present edition, which is much enlarged and improved, 
and contains a considerable amount of new and interesting matter. 
We allude more particularly to the memorandum relative to the order 
given to Father Smith to make an organ for the church (p. 18>) Father 
Smith's deed and schedule (pp. 30 and 31,) and the documents in 
the appendix. Many notes have also been added, in one of which 
the doubt as to Judge Jefferies having decided the ^^ harmonic 
contest " seems to be cleared. 

To all who feel an interest in the Temple Church and its organ, 
this amusing little work will be most acceptable. It is dedicated to 
the Benchers of the Middle and Inner Temple, and a copy of it w^as, 
we believe, presented to H. R. H. the Prince of Wales, on the 
occasion of his visit to inaugurate the Middle Temple Library, on 
the 31st of October last. 

Beports of Cases decided at Nisi Prius and at the Crown Side on 
Circuit ; with Select Decisions at Chambers. By T. Campbell 
Foster and W. F. Finlason, of the Middle Temple, Esquires, 
Barristers-at-Law. Vol. I., Vol. II., Parts 1, 2, 3. London ; 
Stevens & Norton ; Sweet ; and Maxwell. 

It appears to have occurred to the promoters of these Reports that 
a collection might be useful of such Nisi Prius or Circuit Cases as 
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either for some reason or other, though they came into Banc^ were ' 
not reportable or not reported there ; or if they did not come into 
Banc, were of sufficient authority, at all events, to be of some prac- 
tical utility, if only for the purpose of cautioning against a possible 
difficulty. Judging from the cases which have been reported, such 
would seem to have been the idea of the promoters of the publication 
now before us ; and we cannot but think that in carrying it into 
effect they have done considerable service to the profession. Many 
cases of great legal importance have been there reported of which 
otherwise no proper record would have existed, such as Bernard's 
case, the British Bank case, the case of the Sheriff of Surrey, &c. 
Cases will be there found of great professional or even general interest, 
as the Swinfen Case, and others on the difficult subject of undue in- 
fluence, of which, from their usually being tried on issues, out of 
Chancery, so few are reported in the Common Law Reports ; the 
case of Swinfen v. Lord Chelmsford, and Hatch v. Lewis ; the 
curious sheep poisoning case {Black v. Elliott) ; some valuable libel 
cases, as the Athenceum case {Eastwood v. Holmes,) that of Nibbs 
V, Williamson and Paris v. Levy, the case of Dickson y. The Earl oj 
Wilton ; cases of great novelty and difficulty, as the Polytechnic 
cases {Brown v. The Polytechnic Institution and Pike v. The Poly- 
technic Institution) ; many cases as to the rights and duties of at- 
torneys and a great many likely to be generally useful in illustrating 
the new system of procedure, or in settling pleadings, or advising 
on evidence. 

In estimating the value of Nisi Prius reports, their true nature 
and object should be distinguished from those of reports in Banco. 
The latter are for settling disputed points of law : the others fire rather 
for illustrating the practical application of admitted principles of 
law, in which usually all the difficulty really lies. Such reports are 
of great practical utility if only, as we have already observed, for 
the purpose of showing what difficulties are to be avoided. Few 
who have had to advise on that most delicate question, whether to de- 
fend a policy for life or fire, would fail to be greatly assisted by the cases 
of Goulstone v. The Royal Insurance Company, of Hutton v. The 
Waterloo Life Assuratice Company^ and Willis v. The Accidental 
Death Insurance Company, At the same time these Reports con- 
tain many cases, even on points of law, of great professional interest, 
not elsewhere reported, and which would be otherwise lost to the 
profession ; in some of which the decisions have had in effect, from 
various causes, the value of decision in Banco. They will also be 
found extremely useful to younger practitioners and students, as 
illustrating the nature of the questions which usually arise at Nisi 
Prius, the points on which it is necessary to be fully prepared, and 
the kind of evidence which it is proper to adduce. All this is 
scarcely to be learned from text-books or reports of cases decided in 
Banco. We know no better means of acquiring the appropriate 
ideas on such subjects, and preparing the mind for duly profiting by 
experience, than the. careful perusal of such reports as those in 
the publication to which we have now called the attention of our 
readers. 
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A Treatise on the American Law of Real Property. By Emory 
Washburn, LL.D., University Professor of Law in Harvard 
University. Two Volumes. Boston: Little, Brown, and Com- 
pany. 

After the lapse of a year, the second volume of Professor Washburn's 
work has been published in Boston. Its publication has been 
delayed in consequence of the present disturbed state of America. 
As it has only just reached our hands, we must defer any lengthened 
notice of its contents to a future opportunity ; but we cannot resist 
quoting the following passage from the brief, but eloquent, preface : — 

" After the lapse of a twelvemonth, the present volume is given to 
the profession, and the cause of the delay seems to call for a few 
words in connexion with its publication. One thing which must 
strike the most casual observer, is the citation of the numerous cases 
along its pages, which state and illustrate principles, not only 
harmonizing with the great doctrines of law and justice, but with 
each other, though pronounced by Courts mutually independent in 
their jurisdiction, and often separated by wide geographical dis- 
tances. No man can contemplate without a feeling of veneration that 
wide and comprehensive system of common law, which from the 
infancy of the nation, has been made the common arbiter of right in 
every controversy in which the citizen may have found himself^ 
involved. Brought with them, like the accents of their mother- 
tongue, and the traditional memories of the land of their birth, the 
colonists clung to the guarantees of the common law as one of their - 
dearest birthrights. 

" And as they expanded into new states and territories, it was 
found adequate to meet and supply the wants of peaceful, order- 
Ipving, prosperous communities, wherever they sprang up through- 
out the national territory. Whatever causes of diversity there 
might be, growing out of the remoteness of one state from another, 
it was more than compensated by the identity of the process by 
which those who administered their laws were trained and educated 
to habits of investigation, and the existence of a common standard 
by which individual rights were to be tested and determined. Tlie 
consequence has been, that the uniformity of the decisions of the 
American Courts, not only with those of England, but with each 
other, has been a ground of just surprise to those who have not 
studied into its causes. The reports of Greorgia or North Carolina 
are freely cited in the hearing of questions before the Courts of New 
York or Ohio, while the judges of California and Kentucky look 
for rules and precedents in the published opinions of those of Massa- 
chusetts and Alabama ; and thus there has been felt through every 
part of our whole country, the vitalizing energy of one wise, well- 
administered, uniform system of law and jurisprudence. Sublime as 
the contemplation of this moral spectacle must be at any time, it 
borrows a deeper interest when the quiet and noiseless working of 
this mighty engine is contrasted with the jar and discord that are 
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now agitating our country throughout its social and political fabric. 
In the difficulty there always has been, and always must be, in 
reducing the rules of political science and action to any definite and 
acknowledged standard, there is a relief in the assurance which has 
hitherto been felt in every party or section into which our country 
has been divided, that so long as the Courts of Justice adhere to the 
rules of the common law, both the citizen and his property are safe 
under its protection. And is it too much to hope, that a more 
lively consciousness of this truth may ere long serve to allay the 
delirium of passion into which the nation has been hurried, till 
reason and judgment can again resume their sway over even the 
political action of a united people ?" 



The Statutes, General Orders, and Regulations relating to the 
Practice, Pleading, and Jurisdiction of the Court of Chancery : 
with copious Notes, containing a Summary of every reported 
Decision thereon. By George Osborne Morgan, M. A., of Lincoln's 
Inn, Barrister-at-Law, Fellow of University College, and Eldon 
Law Scholar in the University of Oxford. Third Edition, con- 
siderably enlarged. London : Y. & B. Stevens, Sons, and 
Haynes. 

The Second Edition of this most useful work was sold within twelve- 
months of its first publication. We have here a Third Edition, with 
later cases carefully noted up, and the substance of many earlier 
decisions, omitted from the last edition, incorporated into the work. 
In order to diminish the labour of reference, the substance of the 
notes, as well as of the text, has been abbreviated in the margin. 
No labour has been spared to make the work as complete and 
accurate as possible. With its elaborate index and marginal references, 
it is impossible to over-estimate its value as a manual of general 
practice. 



The Law of Charitable Trusts : with the Statutes and the Orders, 
Regulations and Instructions issued pursuant thereto ; and a 
Selection of Schemes. By Owen Davies Tudor, Esq., of the Middle 
Temple, Barrister-at-Law, Author of Leading Cases in Equity, 
&c.,- &c. Second Edition. London : Butterworths, 7, Fleet 
Street. 

The Second Edition of this valuable work is in our hands. The 
subject is one deserving of consideration, and we propose to deal 
with it at some length in our next number. 

VOL. XIY — ^KO. XXV. o 
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The Factory Acts, including the Bleach and Dyeworks' Act, the 
Lace Factories' Act, and the Print-work Acts, with Explanatory 
Notes emhracing all the Cases decided upon the above Acts : with 
Two Appendices, containing a Summary of the Powers of Inspec* 
tors, and abstract of penalties for the various offences under these 
Acts, IJEC. &c. together with all the requisite Forms and a full 
Analytical Index. By Henry Came Oats, Esq., Barrister-at-Law 
London : V. & R. Stevens, Sons, and Haynes. 1862. 

The work of Mr. Oats will be found extremely useful, as well to 
Magistrates and legal practitioners as to the employers of labour. 
The notes are numerous, and very much to the point. All the Acts 
are given, and all the cases decided on them are referred to. The 
volume contains everything that is necessary to be known, as to the 
Legislation of Factory Labour by employers whose works are 
subject to the Acts. 

The Law of Uses. By William Hanbury Jones, Esq. London : 
V. & E. Stevens, Sons, and Haynes. 1862. 

Time and space prevent us from attempting at present to give any 
idea of the solid learning, the sound reasoning, and the admirable 
ingenuity which this work displays. The name of the author will be 
sufficient to indicate the qualities of the book. 
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The celebrated Windham lunacy case, which was being tried at the 
time our last number was in the press, terminated on the 30th of 
January, after, says the Times, " an inquiry unprecedented for its 
duration, for the scandalous waste of money which it occasioned, 
and for the inexpressible filthiness of some of its details. It ex- 
tended over thirty-four days, of which between eight and nine were 
devoted exclusively to oratory ; and no fewer than one hundred and 
forty witnesses were examined — ^fifty for the petitioners and ninety 
for Mr. Windham, The bill of costs must be something frightful." 
It has been decided by the Lords Justices that each party shall pay 
its own costs, Mr. Windham being condemned to this heavy penalty 
on the ground that his mode of life and conduct had afforded reason- 
able ground for the inquiry. 

The sittings of Parliament commenced on the 6th of February with 
the customary speech from the Throne. Very slight reference was 
made to law reform, the commissioners of Her Majesty being com-^ 
manded simply to inform Parliament " that measures for the improve- 
ment of the law will be laid before" it, and that "among them will 
be a Bill for rendering the title to land more simple, and its transfer 
more easy." The latter promise was at once fulfilled by the Lord 
Chancellor presenting a Bill " to facilitate the proof of title to audi 
the conveyance of real estates." This Bill was followed up in rapid 
succession by six others on the same subject by Lords Cranworth, 
Chelmsford, St. Leonards, and Brougham, which, with the exception 
of the last, were referred to a Select Committee of the House, and 
reported with amendments, the Committee resolving not to proceed 
further with Lord Chelmsford's bills. 

Much has been written and said on the subject. The legal periodi- 
cals are overwhelmed with matter either in favouror against the 
proposed scheme. Most of the Law Societies have petitioned Par- 
liament at considerable length, setting forth their views ; and the 
Law Amendment Society and the Juridical Society have both had 
the principles of the measures under discussion. We confess that 
we cannot understand why Lord Brougham's Bill was kept back 
from the Select Committee, especially after the favourable expression 
used concerning the measure by the Lord Chancellor. The Bill 
differs, no doubt, altogether from the others introduced, both as to 
principles and details, but on such a subject every variety of sugges- 
tion ought to be considered, and, if necessary, evidence be taken. 
We can hardly suppose, however, that any one of these Bills will 
become law during the present session, and Lord Brougham will 
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possibly have maiij future opportunities of bringing bis views before 
the House. 

The Swinfin case has again come before the public in a new 
shape. Mr. Kennedy, the plaintiff's counsel in the original trial of 
Swinfin v. Swinfin, sued his client for the sum of £20,000, as alleged 
for professional services rendered, and agreed upon between them. 
The case was tried at Warwick, and after a lengthened inquiry, 
resulting in the exposure of some most painful facts, the plaintiff 
obtained a verdict for the whole amount. We shall probably be com- 
pelled to allude to this case at some length in a future number, and 
therefore abstain at present from further remark. 

The Hon. Sir Thomas Joshua Piatt, formerly one of the Barons of 
the Exchequer, a short time since expired at his residence, in 
Portland Place, in the 73rd year of his age. The deceased was edu- 
cated at Harrow School, and at Trinity College, Cambridge, where 
he graduated B.A. in 1810, and M.A. in 1814. He w^as called to the 
Bar of the Inner Temple in 1816, and practised on the Home Circuit. 
In 1834 he became a King's Counsel, and for many years shared with 
Mr. Thesiger (now Lord Chelmsford) the leading business of the 
circuit. In 1845 he was appointed a Baron of the Exchequer, but 
retired in 1856. As an advocate, JVIr. Piatt was distinguished for the 
plain and forcible manner in which he put things to the jury and as 
a. judge he was ever painstaking and courteous. His genial disposition 
displayed itself in public as well as in private, and will not easily be 
forgotten by those who had either privately or professionally the 
honour of his acquaintance. 

The second reading of the Bill for the Concentration of the Courts 
of Justice was defeated by a majority of two on the 11th of April ; 
but we believe it is the intention of Government to afford the House 
an opportunity of reversing their decision. 

On Monday last, at the Law Amendment Society, the following 
Kesolution was moved by Mr. Hastings, and carried unanimously. 

" That this Society, deeply regretting the recent vote of the House of 
Commons adverse to the Courts of Justice BiU, reiterates the opinion 
expressed by the General Meeting of the 17th January, 1859, in favour of a 
Concentration of all the Law Courts and Offices in a single building, and 
urges on the Council the duty of renewing their representations to the 
Government and the Legislature, in favour ot this great practical improve- 
ment in the administration of the Law." 



APPOINTMENTS, &c. 

Mr. W. Elmsley, Q.C., of the Chancery Bar, has been appointed 
Judge of the County Court of Derbyshire, (Circuit No. 19,) vacant 
by the death of Mr. J. T. CautrelL 

Mr. Robert H. Hurst, of the Home Circuit, has been appointed to 
the Recordership of Hastings and Rye. 
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Mr. Frederick Flower, of the Midland Circuit, has been appointed 
Recorder of Stamford, in the room of Mr. W. T. Maunsell, deceased. 

Mr. Montague Bere, of the Western Circuit, has been appointed 
Eecorder of Southampton, vacant by the resignation of Mr. W. 
Major Cooke, appointed Police Magistrate at Worship Street. 

Mr. H. P. Wyatt, of the Home Circuit, has been appointed 
Recorder of Seaford. 

Mr. Henry T. Cole, of the Western Circuit, has been appointed 
Recorder of Penzance, in the room of Mr. Montague Bere, who has 
been appointed Recorder of Southampton. 

Mr. A. A. Knox, one of the Magistrates of Worship Street, has 
been transferred to Marlborough Street Police Court, in the place of 
the late Mr. Beadon ; and Mr. William Major Cooke, of the Western 
Circuit, and Recorder of Southampton, has been appointed to the 
Magisterial Chair at Worship Street. 

Mr. W. M. Hindmarch, Mr. George Boden, and Mr. J, W. Phipson, 
of the Common Law Bar, have been appointed Queen's Counsel. 

Mr. W. H. Hindmarch, Q.C., has been elected a Bencher of the 
Hon. Society of Gray's Inn. 

The Lord Chancellor has appointed the Hon. R. Bethell, his 
lordship's eldest son, and Mr. Brougham, nephew of Lord Brougham, 
Registrars of the Court of Bankruptcy. The Hon. Slingsby Bethell 
has been appointed to succeed the Hon. R. Bethell as Principal 
Secretary to the Lord Chancellor. 

In consequence of the elevation of Mr. Phipson to the rank of 
Queen's Counsel, Mr. C. Pollock, Tubman of the Court, has been 
promoted to the office of Postman ; Mr. Honeyman succeeding Mr. 
Pollock as Tubman. 

Mr. Joshua Williams, of Lincolil's Inn, has been appointed one of 
the Conveyancing Counsel of the Court of Chancery, in the room of 
Mr. Coote, deceased. 

Mr. William Yates Cockbura has been appointed a Clerk in the 
Master's Office, Queen's Bench. 

The Masters for the time being of the Courts of Queen's Bench, 
Common Pleas, and Exchequer respectively, together with Keith 
Barnes, Alfred Bell, John Clayton, W. Strickland Cookson, John 
Coverdale, William Ford, Barth John Laurie Frere, Frederick 
Halsey Janson, Edward Lawrance, William Murray, Park Nelson, 
Frederick Iltid Nichol, Frederick Ouvry, John Hope Shaw, John 
Welchman Whately, and John Young, Attomeys-at-Law, have 
been appointed Examiners of Candidates for admission as 
Attorneys. 

Mr. Charles Fletcher Skirrow, of the firm of Gregory, Skirrow, and 
Rowcliffe, has been appointed Solicitor to the Admiralty, in the room 
of Mr. William Foggart Robson, deceased. 

The Rev. C. Cook, Inspector of Schools, and Chaplain in Ordi- 
nary to the Honourable Society of Lincoln's Inn, has been elected 
Preacher to the same, vacant by the resignation of the Bishop of 
Gloucester. 
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Ireland. Mr. Daniel Coffey, Solicitor, has been appointed 
Taxing Master to the Court of Chan^efy in Ireland, in the room of 
Mr. Tawdy, deceased. 

Scotland. On the retirement of Lord Wood from the Scottish 
Bench, Mr. Robert Macfarlane was appointed his successor. The 
Sheriffship of Renfrewshire, vacated by Mr. Macfarlane, is filled up 
by Mr. Patrick Frazer ; and Mr. Frazer, as Standing Counsel of the 
Exchequer, gives place to Mr. Andrew Rutherford Clark. 

Mr. F. L. M. Heriot, Advocate, has been appointed Sheriff of 
Forfar, in the room of Mr. Alexander S. Logan, deceased. 

Australia. Mr. Chapman, many years Judge of the Supreme 
Court of New Zealand, has been appointed Judge of the Supreme 
Court in Melbourne during the absence of Sir Redmond Barry, who 
has arrived in England, delegated one of the Commissioners for 
Victoria at the Gi'eat International Exhibition. 

Bahama. Mr. Edward B. A. Taylor has been appointed Police 
Magistrate of New Providence, one of the Bahama Islands. 

China. The Queen has been pleased to appoint John Smale, 
Esq., Attorney-General of Hong Kong, to be a Member of the 
Executive Council and Francis Chomley, Esq., to be a Member of 
the Legislative Council of the Colony of Hong Kong. 

India. Mr. John Paxton Norman, Author of a Work on " Copy- 
right of Designs," and a " Treatise on the Law of Letters Patent," 
also one of the Editors of Exchequer Reports (Hurlstone and 
Norman), has been appointed one of the Judges of the Supreme 
Court of Bengal at Calcutta. 

Mr. Henry Cumner Maine, LL.D., the Reader of Jurisprudence 
and Civil Law of the Middle Temple, has been appointed a Legal 
Member of the Supreme Council of Calcutta. 

Bombay. Mr. A. Kinloch Forbes, Acting Secretary to the 
Bombay Government, in the Political, Judicial, and Educational 
Departments, has been appointed Acting Judge of the Sudder 
Adawlut, in the room of Mr. R. Keays, who has proceeded to this 
country on sick leave. 

The Baron A. de H. Larpent has been appointed Judge of the 
Small Cause Court at Ahmeduuggur ; and Mr. A. K. Forbes has 
been appointed to act as Puisne Judge of the Sudder Dewanee and 
Sudder Foujdaree Adawlut. 

Mr. Richai-d Couch, of the Middle Temple, has been appointed a 
Judge of the High Court about to be established at Bombay. 

The Governor-General of India has appointed Mr. L. H. Bayley, 
of the Bombay Bai% Deputy- Secretary to the Government in the 
Legislative Department at Bombay. 

Mr. J. E. S. Lillie, Additional Sessions- Judge of Hooghly, has 
been appointed to be also Additional Civil Judge of that district. 

Mr. H. W. Payne, Officiating Judge of the Court of Small 
Causes, in Calcutta, has been appointed a Judge of that Court. 

Mr. Walter Morgan, Mr. F. B. Kemp, Mr. W. S Seton Karr, and 
Mr. L. S. Jackson, have been appointed Judges of the High Court 
of Calcutta. 
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Labuan. Mr. J. T. F. Callaghan, of the Irish Bar, who was 
Administrator of the Government of the Island of Labuan, has been 
appointed Governor and Commander-in-Chief of that island. 

Maubitius. Mr. C. Mark de Joux has been appointed Secretary 
to the Council and Eegistrar of the Land Court for the Island of 
Mauritius. 

St. Vincent. Mr. Edward Laborde has been appointed Colonial 
Secretary and Registrar of Deeds for the Island of St. Vincent. 

Tkinidad. Mr. Horace Fitzgerald has been appointed a Puisne 
Judge of the Supreme Court for the Island of Trinidad. 

Turkey. The Queen has been pleased to grant the dignity of 
Knighthood unto Edmund G. Hornby, Esq., the Judge of the 
Supreme Consular Court of Constantinople. 



EXAMINATIONS AT THE INCORPORATED LAW 
SOCIETY. 

Hilary Term, 1862. 

At the examination of Candidates for admission on the roll of 
attorneys and solicitors of the Superior Courts held this term, the 
examiners recommended the following gentlemen under the age of 
26 as being entitled to honorary distinctions : — Joseph Addison, aged 
21 ; James Inskip, aged 22 ; William Rhodes Fawcett, aged 21, Nilliam 
Tyler Ricketts, aged 21 ; Edmund Chalk, 21. 

The Council of the Society have accordingly awarded the follow- 
ing prizes and Books : — To Mr. Addison, the Clifford's Inn prize ; to 
Mr. Inskip, the Clement's Inn prize ; to Messrs. Fawcett, Ricketts, 
and Chalk, each one of the prizes of the Incorporated Law Society. 

The examiners also certified that the following candidates passed 
examinations which entitled them to commendation : — John William 
Sykes, aged 21 ; Lewis John Berger, aged 23 ; John Carsey 
Chittock, aged 23 ; Frederick William Steward, aged 23 ; Walter 
Henry Bosanquet, aged 23 ; John Phillips, aged 23. 

The Council accordingly awarded them certificates of merit. 

The examiners further announced to the following candidate that 
his answers to the questions at the examination were highly 
satisfactory, and would have entitled him to a prize or a certificate of 
merit, if he had been under the age of 26 ; Henry Birks, aged 
28. 

The number of candidates examined in this term was 88 ; of these 
79 were passed, and 9 postponed. 
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January, 

17th. Allnatt, Ghables Blake, Esq., Barrister-at«Law, aged 70. 
19th. Bbanscomb, Walter, Esq., Solicitor, aged 64. 
20th. Hill, Henbt, Esq., Solicitor, aged 56. 
28th. Attreb, W. Wakeford, Esq., Recorder of Hastuigs, Rye 
and Seaford, aged 56. 

February. 

2nd. Morgan, CADoaAN, Esq., Barrister at Law, aged 63. 
6th. Cooke, Edward, Esq., late County Court Judge, aged 71. 
10th. Platt, Hon. Sir Thomas Joshua, Bjit., formerly one of the 

Barons of the Exchequer. 
13th. Laing, a. S., Esq., late Police Magistrate, aged 74. 
14th. Byrne, George Gray, Barrister-at-Law, aged 35. 
15th. WooDHOusE, Edward Gardine, Esq., Solicitor, aged 27. 
16th. Jones, William Samuel, Esq., Master of the Crown Office, 

aged 82. 
22nd. Roney, James Edward, Esq., Barrister-at-Law, aged 51. 
26th. Green, Frederick William, Esq., Barrister-at-Law, aged 37. 

March. 

4th. Tanner, William, Esq., Solicitor, aged 55, 
9th. Talfourd, Francis, Esq. Barrister-at-Law, aged 35. 
11th. Spinks, William Frederick, Esq., Solicitor, aged 51. 
16th. Davies, James Esq., Solicitor, aged 73. 

CooTE, Richard Holmes, Esq., Barrister-at-Law, aged 78. 
1 7th. Glover,'Edward Auchmutz, Esq., Barrister-at-Law,aged 45. 
21st. Stopher, William, Esq., Solicitor, aged 47. 
23rd. Ward, James, Esq., Barrister-at-Law, aged 56, 
25th. Robinson, Charles Francis, Esq., late Master of the Crown 

Office, Q.B. 
26th. Lane, Richard Kirkman, Esq., Solicitor, aged 63. 
28th. Philcox, James, Esq., Solicitor aged 80. 
28th. Pearse, p. J. T., Esq., Solicitor, aged 38. 
30th. Beadon, William Frederick, Metropolitan Police Magis- 
trate, aged 54. 

April, 

Cox, John Surman, Esq., Solicitor. 
4th. Cantrell, Joseph Thomas, Esq., County Court Judge, 

aged 60. 
9th. Cheyne, John, Esq., Solicitor. 
10th. Western, Edward, Esq., Solicitor, aged 53. 
12th. Henderson, James Henry, Esq., Solicitor, aged 75. 
15th. Brandt, Robert, Esq., County Court Judge, aged 65. 
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Archbold — ^Pleading and Evidence in Criminal Cases. By J. 
Jervis, Esq. Fifteenth Edition. Including the Practice in Criminal 
Proceedings by Indictment. By W. N. Welsby, Esq., Barrister. 
Svo., 26*. cloth. 

Gale — A Treatise on the Law of Easements. Third Edition. ^ 

By W. H. Willes, Esq., Barrister. 8vo., 20s. cloth. 

Glen — A Treatise on the Law of Public Health and Local 
Government of Towns. By W. C. Glen, Esq., Barrister. Second 
Edition. 12m6, 18*. cloth. 

Griffith — The Bankruptcy Act, 1861, and Greneral Orders in 
Bankruptcy ; with Notes and full Index. By W. D. Griffith, Esq., 
Barrister. 8vo., 12*. cloth. 

Harding — ^A Handy Book of Ecclesiastical Law, especially 
adapted for the Use of the Clergy and Solicitors. By G. H. Harding, 
Esq., Barrister. Second Edition. 12mo. 7*. 6cf. cloth. 

HurUer — ^An Elementary View of the Proceedings in a Suit in 
Equity : with an Appendix of Forms. Second Edition. By G. 
W. Lawrance, Esq., Barrister. 12mo., 8*. cloth. 

Jones — The Law of Uses. By W, H. Jones, Esq., Barrister. 
8vo., 7*. cloth. 

Kinnear — A Practical Treatise on the Law of Bankruptcy, under 
the existing Statutes in Scotland ; with reference to the former 
Acts, Digest of Cases, and Directions for Procedure, &c. By J. 
W. B. Kinnear, Esq., Barrister. Second Edition. 8vo., 15*. cloth. 

Lloyd — The Law of Trade Marks, with some account of its 
History and Development in the Decisions of the Courts of Law and V^ 
Equity. By E. Lloyd, Esq., Barrister. 12mo., 2*. sewed. 

Marshall — ^A Practical Treatise on the Law of Costs, with 
Tables and Bills of Costs in all the Courts. By W. Marshall, Esq. 
Second Edition. 12mo., 16*. cloth. 

Morgan — The Statutes, General Orders, and Regulations relating 
to the Practice, Pleading, and Jurisdiction of the Court of Chancery ; 
with copious Notes. By G. O. Morgan, Esq. Third Edition. 
Post 8vo., 28*. doth. 

Oats — The Factory Acts, including the Bleach and Dye Works' 
Actj the Lace Factories' Act, &c. By H. C. Oats, Esq., Barrister. 
12mo., 7*. 6d. cloth. 
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Oke — The Magisterial Fornmlist. Third Edition, enlarged and 
revised to close of Session, 1861. By G. C. Oke. 8vo., 35*. cloth. 

Potter — ^A few Observations upon the Bill introduced by the 
Lord Chancellor in the House of Lords, entitled " A Bill to Facilitate 
the Proof of Title to, and the Conveyance of, Real Estates." By 
R. Potter, Esq., Barrister. Svo., 2s. sewed. 

Pulling — ^A Summary of the Law and Practice relating to 
Attorneys. By A. Pulling, Esq., Barrister. Third Edition. 8vo., 
18*. cloth. 

Shelf ord — The Law of Bankruptcy and Insolvency ; comprising 
the Statutes now in force on those subjects ; with General Orders, 
Forms, &c. By L. Shelford, Esq. Third Edition. 8vo., 40*. cloth. 

Stamps — ^Index to the Statute Law of England. Third Edition, 
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Art. L— the LAWS CONTROLLING OR REGU- 
LATING THE PERPETUAL DEDICATION OF 
PROPERTY FOR PUBLIC OR CHARITABLE 
PURPOSES.* 

T PROPOSE to take up this subject at the point at which 
the more recent inquiries have left it. 
The House of Commons in 1844 and 1851 appointed select 
committees on this class of laws. The committees made reports 
in July 1844, and June 1852. The Law Amendment Society 
in 1860 referred it to a committee, which reported to the 
Society in June 1861.t That report submitted propositions 
which would make the law of England intelligible in principle 
and consistent with itself. The scheme in substance proposed 
to abolish the distinction between real and personal estate in 
such perpetual dedications of property, enabling every person 
to give land as freely as he can give money ; but requiring 
that all land so given or devised, except such sites or plots 
as might be necessary for the institution that is founded, — ^as, 
for example, the land on which the church, or school, or 

* A paper read by Mr. Hare in the Section of Jurisprudence, at the 
Meeting of the Social Science Association, London, June, 1862. 
■f Law Magazine, No. xxii., p. 305. 
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hospital Btands,^ — should be sold and converted into money, 
within three or, at the farthest, seven years, and that all 
I charitable foundations should at the end of thirty years be 

! subject to revision by a committed of the Privy Council, when 

such a new direction might be given to them as should 
then be deemed most for the public benefit. The discussion 
i which arose upon this report was very instructive in showing 

the great diversity of opinion, even amongst reflecting men, of 
the ends to be attained by legislation on this subject. The 
first proposal, that of abolishing the restriction on gifts of land, 
was rejected by nearly half of those who took part in the 
discussion, because it would facilitate and encourage charitable 
foundations; and the second was rejected by about an equal 
number, because they thought it would have the contrary 
effect, and discourage them. Neither of the Commons' 
reports has come under discussion in the House, or we 
should doubtless have seen still more remarkable examples 
of this diversity of view. 

We are thus brought immediately in face of that necessity 
which Mr. Mill, in his chapters on the Logic of the Moral 
Sciences, points out as existing for "a set of intermediate 
scientific truths, derived from the higher generalities of 
science, and destined to serve as the generalia or first 
principles of art," — " for those general premises determining 
what are the proper objects of approbation, and their proper 
order of precedence." * " Every art," says Mr. Mill, " is a joint 
result of laws of nature disclosed by science, and of the 
general principles of what has been called Teleology, or the 
Doctrine of Ends." " The general premises, together with 
the principal conclusions which may be deduced from ttem, 
form (or rather might form) a body of doctrine, which is 
properly the Art of Life, in its three departments. Morality, 
Prudence or Policy, and ^Esthetics ; the Eight, the Expedient, 



* Mill, "System of Logic," Book VI., chap, xii., vol. ii.,pp. 545, 546, 5th 
ed. Parker, Son, and Bourn. 1862. 
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and the Beautiful or Noble, in human conduct and works. 
To this art (which in the main is, unfortunately, still to be 
created) all other arts are subordinate ; since its principles 
are those which must determine whether the special aim 
of any particular act is worthy and desirable, and what is 
its place in the scale of desirable things." * 

In endeavouring, therefore, to afford a reasonable scope 
and assign a reasonable limit to the legal right of the indi- 
vidual to appropriate property, or its fruits, to fixed and 
permanent uses, beyond the reach of contemporary power, 
let us attempt, in the first place, to settle in our minds a defi- 
nite idea of the End we think it desirable to attain by such 
appropriations, or the Teleology applicable to the question. 

We are not now dealing with the right of any man to dis- 
pose of his property to whom or how he pleases, but with the 
extent to which he should be allowed to create posthumous 
laws to govern the possession or distribution of the surface 
and fruits of the earth, after his own decease, for indefinite 
ages or all time, — which is purely a question of civil juris- 
prudence founded on expediency. It must depend on the 
nature of the force which mankind in one generation should 
exercise on the generations that come after it. The influence 
or force which any former age exercises upon our own is in a 
great degree measured by the virtues of that age, affected, of 
course, by our own original and inherited capacity of profiting 
by its teaching and its example. The higher, therefore, we 
are able to raise our own standard of action in the Art of Life, 
the Bight, the Expedient, and the Beautiful or Noble, the 
more likely we are to exercise an influence for good on those 
who succeed us. 

We know of no standard for human works and conduct 
more exalted than the Christian type and precept. But the 
charities they point out for our guidance are the charities of 
the living to the living. Regard is not shown to the magni- 

* Id. p. 546. 

p2 
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tude of the offering or the grandeur of the result^ but to the 
personal motive and the personal sacrifice. Such charities 
have nothing in common with the vicarious distribution^ by the 
executor or the trustee^ of the ahns of deceased persons. The 
Christian teaching is not to be liberal of what we can no 
longer hold^ or, as Bacon puts it, the giving that which is no 
longer our own, but has become the property of some one else. 
Prescribing constant watchfulness, it enjoins on its disciples 
that, not sparing themselves, casting aside sloth, whether of 
body or mind, they should so live and act that their youth 
may grow up in the spirit of charity, with its principles 
written on the living tables of their hearts. It affords no 
shadow of countenance to vain attempts at dictating moral 
obligations by rules and statutes, the work of lawyers, con- 
verting men into machines, crippling their volition, and de- 
stroying their own moral responsibility. 

The moral influences of each generation on posterity are 
not, however, merely personal : ' they are largely affected by 
material causes. As the life of a nation is matured, each 
age, not wholly barren of energy and worth, leaves behind 
it monuments that invite the sympathies of succeeding 
generations, and are designed to preserve and transmit to 
them the memory of those things which are deemed to be in 
the highest degree deserving of their regard and veneration. 
Feelings like these have raised throughout our land cathedrals, 
churches, colleges, schools, civil edifices, (like those in which 
we have assembled in this metropolis,) and have set apart a 
certain portion of the property of the nation for the maintenance 
of classes of men whose function it is to keep alive and 
advance the piety and learning committed to their offices and 
care. Nor is the body to be disregarded. Science has opened, 
and continues to open, new fields of charity. The humane 
sympathies of early times were satisfied by affording space for 
the sick around the temples of ^sculapius, or in appropriating 
sheds or houses for lepers; but the progress of physiological 
knowledge has shown the far superior efficacy of coromodious 
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hospitals^ supplied with a pennanent staff of instructed men, 
and of instructed women also, addressing themselves to the 
cure or relief of every form of human suffering. All such 
objects, and others, that cannot be effected by individual^ 
detached, or unconnected efforts, and which require a degree 
of organization and permanence greater than can be insured 
by the fugitive powers of a single generation, are clearly 
proper objects of charitable and perpetual trusts. 

It will be observed that, in all the cases which have been 
referred to, the endowments are attached to a function. The 
functionary or recipient — whether he be priest, professor, 
physician, teacher, scholar or. patient — does not receive the aid 
or the maintenance given to him as an end, but only as a 
means of accomplishing a greater good for himself or others. 
The bounty is directed to the subordinate purj^ose of enabling 
the receiver by the instruction which he obtains^ or the 
strength which is given or restored to him, to employ himself 
more effectually for his own and the general benefit. It has 
a higher purpose than the satisfaction of ordinary bodily wants. 
May we not, therefore, adopt this distinction as a test of the 
propriety of all perpetual dedications of property known as 
charitable trusts ? Let every generation be assisted by law, 
and invited by sentiment, to transmit to posterity such 
institutions as shall be thought most fitted to elevate the 
character, enrich the intellect, and increase the powers of 
man; but let no generation attempt to impose upon its 
successors the perpetual obligation of dealing in a prescribed 
manner with those fruits of the earth which the labour of 
those successors must produce, unless it be with the larger 
view of promoting such higher purposes. Tried by this 
test, all the so-called charities with which England is covered, 
for giving away food, clothing, fuel or money, from sources 
other than those of private and spontaneous benevolence, may 
be regarded as not less vicious in principle than they are 
in practice. They are the attempts of deceased persons to 
interpose and chill the sympathies of the living by converting 
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what should be their free and graceful bounty into a tax to 
be grudged and wrangled about. They are the covetous 
— ^perhaps unconsciously covetous — efforts of those who have 
gone before to forestall the duties^ and the blessings^ which 
are the just share of those who come after them. Instead 
of the love and gratitude which is the natural consequence 
of spontaneous and self-denying bounty^ these gifte are known 
to proceed from no liberality of the dispenser; every would-be 
recipient claims a right which he measures according to his 
own estimation^ and the ordinary consequence is jealousy^ envy^ 
and discontent. 

There is a further and distinct form of nuschief in all 
institutions under which the common necessaries of life are 
dispensed in a periodical and stated method, occurring regularly 
and permanently, and not merely in times of emergency, to 
classes of persons on any other condition than that which is 
the lot of mortality — ^as the result of useful labour. Gibbon 
has described the state at which the poorer citizens of Eome 
had arrived in the beginning of the fourth century, when 
gratuitous, or nearly gratuitous distributions of food, and 
luxurious indulgences, purchased or procured the tranquillity 
of the capital. 

"For the convenience of the lazy plebeians, the monthly 
distribution of corn was converted into a daily allowance of 
bread ; a great number of ovens was constructed, and main- 
tained at the public expense ; and at the appointed hour, each 
citizen, who was furnished with a ticket, ascended the flight of 
steps, which had been assigned to his peculiar quarter or 
division, and received, either as a gift, or at a very low price, 
a loaf of bread, of the weight of three pounds, for the use of 
his family." After mentioning the vast quantity of bacon 
annually bestowed on the same classes, he teUs us that the 
baths of Antoninus, Caracalla, and of Diocletian, were open at 
stated hours for the indiscriminate service of the senators and 
people. '' The walls of the lofty apartments were covered 
with curious mosaics, that imitated the art of the pencil in the 
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elegance of design^ and the variety of colours. The Egyptian 
granite was beautifully incrusted with the precious green 
marble of Numidia ; the perpetual stream of hot water was 
poured into the capacious bason through so many wide 
mouths of bright and massy silver ; and the meanest Koman 
could purchase with a small copper coin^ the daily enjoyment 
of a scene of pomp and luxury which might excite the envy 
of the kings of Asia. From these stately palaces issued a 
swarm of dirty and ragged plebeians^ without shoes and 
without a mantle; who loitered away whole days in the 
streets or Forum^ to hear news and to hold disputes; who 
dissipated, in extravagant gaming, the miserable pittance of 
their wives and children, and spent the hours of the night iu 
obscure taverns and brothels, in the indulgence of gross and 
vulgar sensuality."* The degree in which the social and 
political condition of the same city is affected in the nineteenth 
century, by not dissimilar causes, would be a subject not 
undeserving the inquiry of statesmen, and on which valuable 
information is afforded in the evidence given before the 
Mortmain Committee in 1851.t 

It is dangerous, by resting in the complacent belief that we 
are not as other nations, to neglect any tendency in our insti- 
tutions to lower the type of individual character. Our legisla- 
tion should rather be directed, above all things, to promote its 
elevation. I quote again from the Logic of the Moral 
Sciences : — ^^ The ideal nobleness of character, or a near 
approach to it, in any abundance, would go further than all 
things else toward making human life happy, both in the 
comparatively humble sense of pleasure and freedom from pain^ 
and, in the higher meaning, of rendering life, not what it now 
is, ahnost universally, puerile and insignificant, but such aa 
human beings with highly developed faculties can care to 
have,"t 

* Gibbon, " Decline and Fall," cap. xxxi. 

t See the evidence of the Rev. Francis Silvester Mahony. 

\ Mil, " System of Logic," vol. il, p. 549, 5tb ed. 
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The faculties of man are strengthened hj thrir exercise^ and 
our institutions should be so framed as to multiply the occasions 
for that exercise. In giving to every successive age the 
broadest powers of disposition, and the most unrestricted right 
of modification, the one power is controlled and rendered whole- 
some by the other ; and the law aids, as far as it can, the free- 
dom and development of the individual character. It endea- 
vours to place every man under circumstances the best fitted 
to awake and excite his sense of personal duty and persdkial 
responsibility, leaving him none of IJie excuses for apathy^ or 
indifierence to results, which is generated by the feeling that 
he is a mere agent or machine for performing the will of 
another. He obeys the law of his conscience, and not of l^e 
magistrate — a law of love, and not of fear. 

The Amendments proposed by the committee of the Law 
Society were, moreover, in ac(k)rdance with that ancient genius 
and spirit which is remarkably manifest in our laws as to per- 
petuities. These laws exhibit in a striking manner the con- 
test of the principles of permanence and progression ; the 
framers of the Statute De Donis attempting to transmit for 
ever to their houses the dominion of the land ; the judges, — 
supported, as they must have been, by the necessities, the 
common sense, and the will of the people, — successfully, after a 
long struggle, bafiSing the restriction and breaking the fetter ; 
devices of one class of men to bring property into morlanain, 
and of another class, or the same class at other times, to liberate 
it; the self-confidence which pervaded the national life, — ^the 
meddling spirit that seeks by laws, h priari, to tie up the actions 
and powers of men, lest they should misuse them, being a 
later invention. It was felt that there was Btrength enough to 
set right any abuse of power. As society extended, the occa- 
sions for the joint contributions of the people also increased, 
and our elder law-makers never thought it a wise thing to 
reject the gifts of the wealthy, lest some unnatural parent 
should be forgetful of the claims of his household, or be mis- 
taken in the wisdom of his disposition. Foundations were 
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created, and property appropriated for every purpose deemed 
to be beneficial to society ; for it was known that when it 
ceased to be beneficial the property was available for other 
things. The Statute of Elizabeth affirmed and encouraged 
this disposition. Are the necessities of the state or of charity 
smaller now ? and if not, why should not the nation accept 
the voluntary gifts of its wealthy members for either purpose ? 
I will not here speak of the state, — but of the poor. In the 
progress of modern civilization, the inequalities of condition 
press more and more heavily on the poor. Look at one fea^ 
ture: the difference between the spacious mansions of the 
rich and the miserable room, of a few feet square, in which 
the labourer, his wife and children, are huddled together. 
This is surely a time to reject nothing, and a time, moreover, 
in which all gifts for the poor should be dealt with for their 
highest good, according to the best judgment and discretion of 
the age in which we live rather than of times which have 
passed away. 

A revision of charitable objects, from time to time, accor- 
ding to the opinions and wants of society, is not a novel 
principle.^ The suppression of the Templars, and subsequently 
of the ancient priories with which Winchester College was 
endowed, in the fourteenth century ; the suppression of other 
religious houses in the fifteenth century for the foundation of 
Eton College, and All-Souls and Magdalen Colleges in 
Oxford, and Jesus College in Cambridge; and in the 
beginning of the sixteenth century, the establishment by 
similar means of St. John's and Christ's College, Cambridge, 
and firazenose College, Oxford ; not to speak of the houses 
suppressed some years later by Wolsey, — are all examples, 
much eariier than the schism of the Western Church, of such 
variations of object, when they appeared desirable. The prin- 
ciple of periodical revision, as the stable and known law of all 
charitable trusts, would reconcile public and private rights; 
and as it would exclude the unfounded notion of inviolability, 
it would exclude also the fancied reproach of spoliation. 
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It was the Statute 9 Geo. 11.^ c. 36^ which invaded the 
simplicity of the ancient law, and seyered, as it were, the 
fijiial connexion between the nation and its sons, hj forbidding 
any one, even though he be childless, to devise his estate for 
the public good; whilst it did nothing to provide for a whole- 
some administration of charities* I confess, notwithstanding 
the judicial encomium it has received, I have no respect 
for this celebrated statute. It was the production of an age 
in which the religion and morality of the governing classes 
had sunk to a lower point than, save once, they had ever 
reached ; and it was almost before the dawn of that economic 
science which has disclosed the several functions and operation 
of the selfish and sympathetic principles in the order of 
Divine Providence. It was at a time when the political 
world had neither the deep sense of personal and national duty 
which animated the age of Hooker, nor the calm and philo- 
sophical appreciation of results taught by Adam Smith. The 
statute belies its own professions. It is desirable that land 
should not be held by charities and thus taken out of com- 
merce ; but the statute does not prevent it : land is bought 
and devoted to charities every day. Courts order investments 
to be made in land. Private Acts authorize it, and the quantity 
of land substantially in mortmain is constantly increasing. 
The statute shuts only one, and that the smallest door. If 
it be desirable to discourage gifts to charities, the statute 
again shuts only one, and that the smallest door. Such gifts 
are constantly given, and have been upheld until they have 
demoralized whole parishes and districts. If it be desirable 
to prevent the aged or the dying from bequeathing their pro- 
perty to charities, instead of providing for those who have 
natural claims upon them, let the obligation be defined, and 
applied to all property alike. If it be necessary to guard 
a testator from being made the instrument of designing per- 
sons, or the victim of his own weakness, it is equally desirable 
to do so, whether his property consist of a field or a mort- 
gage, or money in the bank. The Statute aflPects to protect 



Perpetual Endowments, 205 

one case in a hundred^ and abandons the other ninet7*nine. 
If precautions or restrictions be required as to the length of 
time which should elapse between the will and the testator's 
death, — as to the forms to be observed, — as to the amount or 
proportion of his estate he may give, — as to the persons who 
may be legatees, or as to the purposes which are to be 
favoured, — ^let certain rules on all or any of these points be 
prescribed ; but the law of England, as it at present stands, is 
inconsistent and incongruous, and a reproach to the Jurispru- 
dence of an enlightened nation. T. H. 



Art, IL— the RIGHTS, DISABILITIES, AND 

USAGES OF THE ANCIENT ENGLISH 

PEASANTRY. 

Part III. — The LorJTs Workmen and Officers. 

QERVICE in husbandry was usually connected with 
tenure, and labourers working for simple wages were 
for some time a limited class, chiefly the sons of the lord's 
tenants. If a yardlander at Chalgrave in Oxfordshire had 
any sons old enough U^ earn their living, he came up to the 
hall with them on Michaelmas-day, and selected one to serve 
the lord for a year at the usual wages and allowances ; the 
lord could engage the others if he required them, and if they 
were inclined to work for him.* There were a /ew hired 
ploughmen, carters, and inhines or domestic servants on the 
manorial farms of Glastonbury in the early part of the 
thirteenth century. At Winterbome a carter or by reman 
received in wages four shillings a year, and was not liable 
to the poll-tax usually paid by villeins, and was allowed 

* Item veniet ad curiam Sancti Michaelis cum filiis suis si quos habueiit 
qui panem suum lucrari poterint de quibus dictus W. de Spina unum eligere 
potent ut si serviet et alii si dominus indi^eat si servire voluerint domino 
deservient secundimt consuetudinem manerii scilicet ad liberationem et 
stipendium per annum sicut ceteri famuli assumimt. (2 Hundred Rolls, 768.) 
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a quarter of barley or mixed grain every twelve weeks — that 
is^ in a quarter of a year : this allowance of corn was called 
his livery. At Sturminster Newton there were two plough- 
men and one inhine at livery throughout the year, and a 
dey or dairy-woman in the summer. At Uplyme there were 
three ploughmen, an inhine, and a shepherd retained through* 
out the year, and a dey retained for the summer months 
only.* 

In some places a dairy-woman was constantly retained 
to take charge rof the dairy-room ; she never milked, and 
never went to the fold. On her appointm^t she received 
an inventory of the vessels to be used in her business, and 
gave up the vessels with the same inventory when she ceased 
to be dairy-woman. She took in the milk by the tally, and 
by the number of gallons ; made cheese and butter, took care 
of the poultry, and made constant returns to the reeve. It 
was likewise .her duty — when not engaged — to winnow, to 
fan, to toss, to cover up the fire, and to do such other small 
services. She was to allow no one to enter the dairy.f 

In other places there was no constantly employed dairy- 
woman. At Winterbome the shepherd's wife acted as dey : 
she received neither livery nor stipend; but had a fleece, 
a portion of whey with the other nfilkers, and a portion of 
three cheeses made of morning's milk at Easter, Whitsuntide, 
and Michaelmas. 

i 

* Quicunque fuerit Caretarius vel Boverius in Curia Domini habebit iiii** 
ad Btipendia sua per annum. Et esse quietus de Chevagio ad hallemot de 
Hocke. Et capere debet ad liberacionem suam ad xii septimanas 1 quar* 
ordei vel Berremangcom. (Add. 17450, f. 181.) 

[Compare the Laws of Landright. Uni sesno i. e. inopi, contingunt ad 
victum xii pondia bone annone et duo scsepeteras i. e. OTium corpora et i 
bona convictualis vacca et sarticare juxta situm terrsB. 

Uni ancille viii pondia annone ad victum, i ovis vel iii^ ad hiemale com- 

Eanagium, i sester mbse ad quadragesimalem convictum. In sestate suum 
veig vel i^j] 

Ibi sunt ii carucar* et i famulus intrinsecus ad liberacionem per annum et 
i Day a in estate. (Add. 17450, f. 193.) iii carucar' i Inhine et i Bercar' 
erunt ad liberacionem per annum et i Daya per estatem (f. 216 b.) ibi sunt 
ii Inhine et i Boviculus ad liberacionem per annum, (f. 167 b.) 
t 2 Fleta, 87. 
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The term dey has dropped out of our language^ but we 
retain dairy, which merely means the department of a dey* 
The directress of a dairy-farm was called Magistra Daia, — 
Mrs. Dey. The mistress of the dairy at Enford had a whole 
cheese, and all the other women who assisted in milking 
at the fold had among them two cheeses out of those of which 
two are curdled in a day.* Bishop Kennet has given the 
accounts of the dairy-man Henry Deye and Joan his wife 
for the year 1407; also the accounts of John Deye and 
Margaret his wife, keepers of the same dairy at Wrech- 
wyke in Oxfordshire, for the year 1425.t 

We have seen that at Uplyme the shepherd was a hired 
servant ; he was more commonly a tenant. At Iffley there 
were fifteen tenants of half-yardlands, each returning three 
shillings per annum to the lord of Iffley ; but out of them the 
lord could select his ploughmen, shepherds, and reapers ; and 
those who were in this manner engaged, had no rent to pay 4 
The lord had in general two or three shepherds. § Sir Walter 
de Henlee recommends the lord to observe whether the sheep 
are scared when the shepherd comes among them ; if they 
should be scared, it is no sign of the shepherd's good nature. 
The shepherd is directed to see that the sheep committed to 
him are not stolen or exchanged, and that they do not feed in 
wet places — marshes, plashes, swamps, and unsound pastures.)) 
The shepherd at Winterborne had all the rights of a shepherd 

* Consuetudines Daerie de Enfbrde. Magistra Daya habebit unum caseum 
et omnes alie midieres que coadunant ad mtdgendum ad faldam ii caseos de 
hiis tinde bini coagulantur in die ... Et prseterea quelibet midier que 
vadit ad lactandum ad faldam Domini habebit unum busselliim ordei de 
proyis. . . . Senescalli quia consueverunt habere Lac diei Dominioe. 
(Harl. 7572, f. 22.) 

t Kennet, 549, 550. 

\ In villa de Yftelee sunt xv t6nentes quorum quilibet tenet dimidiam 
Tirgatam terre reddendo per annum lii^ domino de Yftele sed dominus potest 
eligere ex els pro voluntate sua carucarios, bercarios, et messores ; et qui 
sunt ad hujusmodi opera non dabunt rcdditum. (2 Hundred Rolls, 712.) 

§ Bercarius matricium ovium habere debet xxx oves matrices quietas de 
herbagio in ovile domini. Bercarius multonum debet habere xl mnltones et 
XX hogges quietos. . . . (Add. 17450, f. 215 b.) 

II 2 Fleta, 79. ^ Walter de Henlee*s French tract on agriculture is in 
Harl. MS. 8977, and in Add, MS. 6159. 
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according to the Saxon laws of Landright, with some additional 
allowances : he had a lamb and a fleece^ and the lord's fold 
was to be upon his land for twelve days at Christmas^ for the 
sake of the droppings ; he had the use of one of the lord's 
ploughs for two successive Saturdays, and the lord had it on 
the third Saturday, and this throughout the year. He had 
fifteen sheep in the lord's fold, and had their milk if they were 
mother-sheep, and he had as much whey as a woman who goes 
to the fold to milk ; he was to find a milkmaid, his wife was 
to be dey, and his dog had a cup of newly drawn whey every 
day from Hocktide to the 1st of August.* 

The lord had likewise tenants who were his ploughmen, 
cowherds, and swineherds : it would be tiresome to detail all 
their duties and perquisites. The swineherd at Sturminster 
Newton claimed the escheats — or all but the lard and bacon — 
of the second best hog killed for the lord, and was entitled to 
a young pig or two — called the swineherd's marking-hog^ or 
marhing-grice.^ Another tenant was the lord's woodward; 

* Pastoris ovium rectum est ut habeat dingiam xii noctlum in Natali 
domini, et i agnum de juventute homotina et i belflis i. e. timpani vellus, et 
lac gregis sui vii noctibus ante equinoctium, et blede i. e. cuppam plenam 
mesgvii de siringia, tota aestate. (Laws of Landright.") 

Et si sit Bercarius domini habebit i agnmn et i veUus et faldam domini 
super terram suam per xii dies ad Natale. Et habebit unam de carueis 
domini quociens unus carucarius, et habebit xv oves in falda domini, et si 
sint matrices oves habebit lac earundem, et habebit suam mege sicut una 
femina que vadit ad faldam. Et canis suus habebit ab hockedai usque ad 
gulam Augusti quolibet die unum ciAmi plenum de mege primum sumptum 
. . . . et debet invenire unam feminam ad faldam domini ad lactand* et 
habebit portionem suam de mese cum aliis sociis suis euntibus ad faldam, et 
porcionem de iii caseis factis de lacte matutinali, scilicet die pasche, 
die Pentecostis, et die beati Michaelis. Et si sit Bercarius uxor sua debet esse 
daja, et habebit porcionem suam de predictis mege et caseis, sed neque 
liberacionem nee stipendium. Et preterea quelibet daja habebit unum 
vellus. (Add. 17450, f. 180 b.) 

[Mege, mesgvium] — ^m^gue, la partie s^reuse du lait, le petit-lait. (M. 
Pluquet, Gontes Populaires, 83.) 

For any office could the slave be good 
To cleanie the fold, or help the kid to food ; 
If any kbour those big joints could learn. 
Some t^hey, to wash ms bowels, he might earn. 

(Pope's Odysseyy xviL) 

f . . . omnes eschaetas secundi melioris porci quem dominus habuerit 
preter unctum et baconem . . (Add. 17450, f. 43, b. 44.) debet habere 
1 marking hoer et valet xii*- ... (2 Hundred Rolls, 745) habebit suum 
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he had Windbreach^ — ^as a woodward in Saxon times had every 
wind-felled tree. At Ashbury the woodward was forgiven 
four shillings of his rent^ and had the dead wood^ and the loose 
branches of the timber cut to make ploughs.* 

In like manner the carpenter and the blacksmith acquitted 
their tenements by their service. The carpenter at South 
Brent had to make one plough and one harrow out of his own 
timber^ and assisted other persons in making a cart. The 
blacksmith of a township was usually bound by his tenure to 
shoe two of the lord's avers^ or a palfrey and an aver ; if one 
of them died^ the smith had its skin to make bellows of. The 
smith also made ploughshares^ and in some places he had to 
sharpen the scythes of the mowers before they began to cut 
the lord's hay. For this service the smith at Chalgrave had 
an acre of meadow called Sundacre. The smith at Winter- 
borne had to repair and bind with iron the vessels in which 
cheeses were made^ and in return received a lamb and a fleece^ 
and a cheese made before St John's-day^ and a dish full of 
butter to grease his bellows.! 

markinge gris et interalia iinius porci scilicet capus et pedes et alia. . . 
(HarL 3977, f. 82.") 

♦ . . . habebunt de Windbreche quicquid non est utile ad meirimium 
per visum ballivi . . . (Domesday of St. Paul's, 75.) 

Vudu-vearde gcbyreth selc vind-fylled treov. (Laws of Landright.) 
. . . debet custodire boscum . . et dabit domino ad pascham c ova si 
ftierit Wudeward sed aliternon . . (Add. 17450, f. 42, 26 b, 27.) 

In some places the Woodward received a hen firom every person who had 
a gate leadmg into the wood (Kitchin, 206). This accounts for the number 
of eggs which he returned. The woodward, like the reeve and the beadle, 
was sometimes harsh and oppressive — ^ready to ruin any one who looked under 
a bough. 

The wodeward waiteth us wo that loketh under rys. (Pol. Songs, Camd 
Soc.149.) 

•j- . . . ferrare duos affiros in duobus pedibus et unum in quatuor pedibus 
(Add. 17450, f. 19) ferrare ii auueros in pedibus autem de ferro domini et 
si imus illorum mortuus fuerit habebit coreum ad folles suos. (£ 25 b, 28 b 
51 b.) 

[Aver, work-horse. (Waverley Glossary.) 
.... she shall lay a loaded sack on an aver .... (Monasteir, 
chap, xiii.) 

Yet ail a ragged cowte*s been known 

To mak a noble aiver, — (The Dream of Bums.)] 

. . . debet reparare et Ugare Yasa in (juibus caseus fieri debet si fracta 
^erint et pro servitio habebit i agnum et i vellus et i caseum factum ante 
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In the Laws of Landright, the garnier, or keeper of the 
granary, is called berebrytta : this old Saxon designation had 
not gone out of use in the middle of the thirteenth century. 
At Ashbury the berebrat held a yardland, almost freejy, for 
his service as garnier ; had two oxen in the lord's pasture, and 
some other privileges. 

The hay ward at the same place, who maintained the lord's 
fences, kept the pinfold, and impounded stray cattle, had the 
rights of the garnier : he had likewise an acre of the lord's 
com in autumn — always in a certain part of the field ; he was 
required to sow the lord's land, and had a seedlip or seedcod 
full of wheat after the wheat had been sown, and full of oats 
after the oats had been sown ; he had a slice of meadow, and a 
pinfold or pound at the head of Oxdrove. 

The hayward had to make good any damage done to the 
lord's crops by stray cattle. The Laws of Landright ordain 
that the sheaves granted to the hayward in harvest should be 
assigned to him out of the part of the field adjoining the pas- 
tures, and that any strip of land conceded to him should like- 
wise be next to the pastures, that the hayward's own com 
might be the first to be trodden by prowling cattle.** 

In some places the hayward was called a beadle ; or it 

festum beat! Johannis et i discum plenum de butiro ad foUes suos ungendos. 
(Add. 17450, f. 29 b. Also 28, 18 b.) 

* Berebreto i. e. horreareo pertinet habere crodinum ad ostium horrei in 
auffusto, si aldremannus suus ei concedat, etidem fideliter desenriat. (Laws 
of liandright.^ 

Berebrat ibidem quietus erit de gablo pro servitio suo .... Hayward 
ibidem quietus erit de tribus solidis de gablo suo per annum . . . (Add. 
17450, f. 27.) . . . habebit totum herbagium de omnibus viis et omnibus 
semitis in balliva sua et si bladum domini vel pratum domini deterioratum 
fuerit ipse ad plenum totum dampnum restaurabit . . . . (f . 43 b, 44.) 

Heivardo pertinet ut merces laboris ejus compensetur in eam partem 
segetis que pascuis adjacet ; quia scire debet si minus hoc servabit, damnum 
segetis imputabitiu: illi. Et si aliqua terre portiuncula permittatur ei, secun- 
dum jus publicum, debet esse vicina compascuis, ut si per desidiam ejus 
seges infestabitur, a suo primitus expectetur. (Laws of Landright.) 

Feldheyward custodiet campos et prata et seminabit semen. (Harl. 3977, 
f. 86.) 

Other have an home and be hay warde, and liggen out a nyghtes. 
And kepe my com in my croft from pykers and theeves. 

(2 Wright's Plowman, p. 513.) 
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might be better to say that in many places the bedelry and 
the haywardship were held together by one person. The 
beadle was the verger of the manorial oonrt; he likewise over- 
looked the reapers and carried his rod into the harvest-field. 
At Darent, near Kochesterj the beadle held five acres i|.s 
beadle^ shepherd^ and hayward; he had eighteen sheep and 
two cows in the lord's pasture; against Christmas he had a 
crime — ^an old sheep— a latnb with a fleece, and some other 
allowances. At Ickham, in the same county, the beadle's 
office was hereditary : the beadle had five acres with a cottage 
for his service, and made all the citations of the court, and if 
he went on horseback into the Weald of Kent he was allowed 
provender for his horse : he had pasture for five hogs, five 
head of cattle, and a horse ; he attended in tlie fields to regu- 
late the labours of the harvest. Aind such had been the 
tenure of his father, grandfather, and great-grandfather.* 

The office of reeve was hereditary at Clapham in Yorkshire t 
m the year 1280 John Williamson or Fitzwilliam held an 
oxgang of land and eight acres, with a toft and croft^ at a rent 
of sixteen pence; and he was to be the lord's r6eve, nor could 
another person be appointed over his head, and it had been 
the same with his father before him.t 

* Bedel aui est hayward acquietat v acras cum servitio bug . . . et 
habebit dimidiam acram frumenti juxta- prepositum et pratum quod appel- 
lator bedelmede. (Add. 17450, f. 53 b.) 

Item Galfridus bedel tenet dimidiam virgatam terre pro bedelinga sua 
. . . et erit in autumpno cum virga ultra precarias ad bedripe videre 
quam bene faciant. (f. 52 b.) 

fiedellus tenet quinque acras terre pro bedelleria et ovibus custodiendis, et 
pro heiwarda, et nabebit in pastura domini xviii oves et duo aninialia, et 
habebit contra Natale unam cronam. et imum agnum mercatum, et habebit 
tmum vellum ovis, et unam virgatam ordei, et habebit e(]^uum suum in pas- 
tura domini, et medietatem sete maci'i ; et si placuent domino, poterit 
amovere eum, et tunc reddet bedellus pro terra sua viginti denarios. (Cus- 
tumale Rofiense.) 

Item bedellus tenet v acras pro servitio suo preter coteriam et iaciet omnes 
flummoniciones curie et si vadat eques ad valz vel ad mariscum habebit pne- 
bendam in curia. Et habebit v porcos libere in pastura domini et v pecora 
si habet ex-proprio et equum in pastura cum equis domini et ipse mensurabit 
Cotwerk* et preces et in autumpno erit in campis cum fiunulis curie. Sic 
tenuenmt pater ejus et avus et proavus. (Add. 6159, f. 29 b.) 

t Johannes filius Willielmi tenet i bovatam terre, et octo acras cum tofto 
et croflo: reddendo per annum xvi^. Et &ciet sectam curise; et erit 

VOL. XIII. ^NO. XXVI. Q 
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The reeve w^ dither iq>poiDted bj the lord or elected by 
the tenantry, and was liable to be remoyed at the end o£ a 
year, if iK>t found fiEdthful and skilfal. The hayward, the 
berebret, the shepherds, and the rest, acoounted to the reer^ 
and their labours were directed by him. He had the care of 
the horses, and was instructed to collect the skins of the dead 
horses to be made into tackle. He was, in general, tenant of a 
yardland — twenty or thirty arable Boces with a range c^ pas- 
ture ; he had in many places a small meadow called ref-ham or 
ref-mede — ^ reeve's meadow; and in the same way &e 
meadow allowed to the beadle was called bedle-mede. The 
reeve of Winterborne was quit of six shiUings out q£ his rent ; 
he had an aver with tibe lord's avers in pasture; he had two 
cartloads of hay out of the lord'-s meadow called lefUam; 
and ^he had his reasonable drink in hall from the first d£ 
August to Michaelmas day. In most places the servants of the 
court dined in baU. on certain days of the year : at Milden- 
hall these days were — Christmas, the Furificaticm, Easter, 
Pentecost, Michaelmas, and All-Saints.* 

pr^ositos Domini, aec possit did contra earn qui ftlias Hiit prepoatiis, et 
pater ejus similiter. (Reg. Hon. de Richmond, 66, Appendix.) 

* The form of the oath to be taken by the reeve or baylifie, the greve, 
hayward, or beaddl, is given in Kitehin t>n Gonrta, p. 91, Sec. Ed. 

Quilibet eomm tenet unam di* virg' teire • • . et omnes debent 
ease prepositi ad volontatem domini. (2 Hnndred Rolls, 765.) 

Johannes carpentarius tenet . . • et dominns faciet eum prepositfim. 
(Harl. 3977, f 84 b.) 

Ghaucer*B acquaintance, Osewold the reeve, was a carpenter. 

Tottz ceus ke tenent en viUeni^ de un man^ d^^ieat elire le provost tel 
pur ki il voillent. (Tract entitled " Hosebonderie,^ in Add. MS., 6159, not 
Walter de Henlee*s tract.) 

Nullus pnepositus ultra unnm annum remaneat iiremotiis, nisi pro fideli ae 
optimo appruatore. (2 fleta, 82.) 

E set asauer ke touz les seruiauns de la court hommes e femmes deiveDt 
estre entendanz au provost, pur ceo ke le provost deit respoundre de lour fees 
. . . Le provost deit fere quillir tot le peil des affirs a iste cordea . . • ddt 
respoundre del issue des jumentes. (Hosebonderie.) 

Frepositus acquietat dunidiam virgatam . . . et faabebit tmumpratum 
qaod oppellatur refinede (Add. 17450, f. 53 b) debet habere ii hammea piafti 
. . • ^ue vooanturrefhammes (f. 63 b). 

Ftepoaitus de Winterbnme quietus erit de vi sol* de gablo per annum et 
debet nabere mium afieram cum afferis domini in pastura et a festo beati 
Petri ad vincnla usque ad festum beati Michaelis potam suam racionabilem 
m curia dominL Item duas carectatas feni de prato domini qiaod vocatur 
vefham scilicet quantum potest lanhere cum uno equo (f. 30). 
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The reeves and other officers under Glastonbury Monastery 
were oalted Wykemen:* these Wykemen are not to be 
confounded with the graziers cfdied Wickars — ^Wikarii. The 
lords had usually a greater number of sheep and cows than 
could be constantly fed at home> and it was the custom to send 
them to remote farms. Sheep, kine, pigs, and even poultry, 
were often farmed at somucha head : a cow at four shillingsand 
sixpence a year, an ewe at sixpence, a sow at six shillings and 
oxpence, a goose at sevenpenoe halfpenny, and a hen at nine- 
penccf Farms which took in strange cattle in this manner 
were called Wicks, or Herdwicks, and the tenants were called 
Wickars. Herdwicks were also called booths and shealings, 
or chalets. The booth — ^botha, or shealing, — soalinga was 
the rough wooden building in which the cattle were sheltered 
oat upon the moor84 

Tlie steward was rather an officer of the household than of 

Omnes aervientes ad aulam debent comedere ad aulam in die Nat* Dominii 
Die Purificfti' Die FtocV Die Pentecost* Die 8t. Mich. Die Omnium Sanoto* 
rum. (Harl. 3977, £ 82 b.) 

* Garacarii et alii Wykemanni. . . . Item Wykemanni debent come- 
dere tfrad Deverd die beoti Martini quando Teninnt ad bnndred. (Add. 
17450, f. 215 K) . . . omnes Cnstnmarii tenentes Domini de Suthbrent, 
exceptis Wykemanxus Tscilicet prepositis, ballivis, messoribus, portariis, ac 
moremen alias Ghalengdondmen). (Heame'a Jobn of Glaaton. AppencUx.) 
t Hosebo ndeii e. 

\ Hi sunt Wikam. Adam Boter habet ad firmam 1 OTes matrices et viL 
?aeca8» ^Rotoli NonaaimifB.) 
ffikaru. — ^Thomas de Wike tenet v acras et 1 oyes matrices et xii yaccas 
pro 1 solidis ad duos tenninos. 
Fhilippns de Wika tenet i ferdellum et 1 oyes, &c., et si non tenet 
Wikam debet dare de gablo xyd. (Add. 17450, f. 19 b ) 
nans eonm debet custodire herdeswioam scilicet iiiL Wennei per annum, 
(Add.6159, f. 166 b.) 
[Wennds are weaned calyes, called wainlings in Stat. 24, H. 8, chap. ix. 
PSnch nervr thy Wennels of water or meat, 
Keyer ye hope to have them good neat. (Tusser.)] 
dnas mannones fiberas ad bothas suas faciendas. (6 Monaslicon 236, 237.) 
quinqnies yiginti ayeria ezeuntia de Scalinga de Goldene. (6 Monasticon, 

mc drcumqnaque in yastis quas yocant terns, nt eiam in Gilleskndia 
quasi Nomadas antiques yideas, militare genus hominum qui a mense Aprili 
Qsque ad Augnstum in tuguriolis hino mde dispersis, Sheales et Shealing 
yocant, pasnm cum suis pecoribus excubant. (Camden, 664.) Whetley- 
shflles, raebton-sheles, Haxwood-sheles, &c., are marked in Saxton's Map of 
Northumberland. 

Q2 
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the farm; he represented the lord in the manorial cotUrts. 
We hear also of kitchen-clerks* or secretaries^ who were 
occasionallj persons in holy orders: the author of the ^' Plow- 
man's Vision " thought it unseemly that such persons should 
become the servants of lords and ladies; that they should 
sit and deemi or calculate^ like stewards. 

Old English gentlemen were very much a&aid of theft and 
peculation; they believed that ''Treste lokes maketh trewe 
hewen/' f or — ^to change their maxim into current English — 
they believed that '^ firm locks make faithful servants." The 
bams were to be well closed af^r August, and, no servant 
was to open them until threshing-time without the special 
direction of the landlord or the steward.^ The strictest 
accounts were kept. Every person, in any situation of the 
slightest trust or responsibility, was required to render an 
account of every penny and every article passing through his 
hands to the reeve or bailiff, who made general returns, 
and his accounts were revised once a year by persons called 
Auditors,§ who went round from manor to manor. They are 
spoken of in the character of Chaucer's Beeve : *^ There 
was non auditour coude on him winne;" that is, no 
accountant oould get the better of him. 

As time went on manorial administration became a matter 
of increasing difficulty: there were few candidates for 
responsible offices. The hay wardship, with its risk, trouble, 
and unpopularity, was very irksome to the tenants : at Red- 
grave, in the fifteenth century, they paid an advanced rent to 
be quit of it ; to collect the fines paid by trespassers under the 
name of com-bote was an invidious duly. Then, there was 
not always a skilful farmer, or a good arithmetician, able to 

* 2 Fleta, IS. d PastOn Letters, 125. 

t 2 Fleta, 72. 

i Rules far the government of an estate and household, addressed by 
Bishop Grosteste to the Countess of LincofaL HarL MS8. 278, 548, 1005, 
3977. Mr. Brewer has given an English version of these rules, from the 
Sloane MSS., in the Appendix to "Monumenta Franciscana.** 

§ 2 Fleta, 88. 
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draw up ''a reeve's reckomiig''* among the yord-knden; bo 
that the lord was often glad to let the whole manor-demesne 
and villenage together; but by such a lease he did not rid 
himself of all his care— the tenants still came to him with 
their grievances, and the lessees, or gentlemen-fimners, as 
they were subsequently called, often turned out oppressive 
and unfaithfuL^ There is a good anecdote in Brakelond's 
chronicle concerning one of these gentlemen-farmers. " As 
Abbot Sampson, soon after his accession, was travelling between 
London and Bury St Edmunds, he met an old woman, and 
having learned from her that the manor which he was passing 
through belonged to the Abbey of Bury, he next asked a 
question or two about the farmer, and was told that the farmer 
was a demon alive, an enemy to God, and a scourge to the 
m^ of the country ; but that just then he was treating thei 
men reasonably out of dread of the new Abbot of Bury, whom 
he believed to be wary and wise. The Abbot smiled when he 
had heard this story, and did not take the manor into his own 
hands immediately." 

A book, which the Abbot called his Ealendar, was compiled 
for him, contuning an account of hidages and fodercorn, and 
poultry rents, and other customs, returns, and profits, which 
had been oonstantiy embezzled by the farmers. 

Sometimes the Abbot had to lament that by the improvi- 
dence of a former abbot a manor had been alienated for one 
or two lives : '^ Yesterday, said he, on hearing of the death of 
a certain dowager, I would have given sixty marks for the 
deliverance of that manor, and now the Lord hath delivered 
it'' He made a lease of one of his manors to a mere bondman, 
a plain peasant, who was chosen because he understood 
agriculture and did not understand French^f 

The obstacles encountered by Abbot Sampson were magni-* 

* I kaa holde loTe-days, and here a reye*B rekenyng; 
And in canon nor in decretals I kan noght rede a Ijne. 

(FiBBs Plowmaw.J^ 
t Ghron. Joe. de Br. 21, 22, 24, &c 
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fied in later times by the larger scale of agricaltaral opera- 
tkms; fiAotmB and agents were seldom trustworthy, and it 
became more and difficolt to goyem a manor through the 
old«£isfaionod ministry of the Beeve and the Beadle* 
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The Law qf Freedom and Bondage in the Ufiited States. By 
John CoDMAN HuBD, Counsellor-at-Law. Boston: Little, 
Brown and Co. New York : D. Van Nostrand. London : 
Trubner and Co. 2 vols* VoL L, 1858— voL IL, 1862. 

npHE prindpal object of this work is not to rerriew the 
aetuid shive legislation of the several states^ but to exhibit 
Ae general relation in which slayery stands to their institu- 
tions and legal systems, as weU as to the Federal constitution. 
Mr. Hurd begins with the object, origin, effect, and extent of 
law as such, and of pnTate international law in particular ; for 
that department of jurisprudence, through its bearing on the 
mutual recognition, by different jurisdictions, of the personal 
conditions which may exist in them respectivdy^ is the pre* 
destined field on which the juridical battles of the free and 
slave states of America have to be fought. He next traces 
the establishment of private law in the colonies, and the prin- 
dplee which during the colonial period governed thdbr juridical 
intercourse with one another ; sketching inddentally the actual 
cokmial legislation on slavery, less for its own sake than fyc 
that of illustration, and to fix the ideas, which tend to become 
vague in the midst of so much general and abstract disquisition 
as fills the larger part of Mr. Hurd's volumes. Then he ex- 
amines the transfer of sovereignty from the king of Great 
Britain and Ireland to the people of the several states and of 
the United States, and so reaches the main topic of the book ; 
namely the various constitutions which have been established 
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in conse^enoe dT that traarfer, ooosidered in their efie€t on 
the personal conditions of the inhahitantfi governed hy them, 
and what he not nnaptly, though verbosely, calls the domestio 
international private law of the United States, with respect to 
the mutual recognition and enforcement of such conditions as 
between the different states and territories. In this part is 
introduced a summary of the actual slave legislation since 
1776, in continuation of the sketch which we have already 

i m^itioiied as given for the colonial period. 

When the first volume was published, no subject could have 
seemed more important to an American lawyer^— at the date 

I of the second, few can seem less so. Nine tenths of tiie ques» 
tions of which Mr. Hurd treats have apparently been trans- 
ferred to the decision of the sword : for whether the North 
shall conquer, and the condition ci the black race be dictated 
by a central authority at Wadiington, or the South shall 
secure its independence, and perpetuate an mstitution to 
which, in that case, the free states would probably refuse the 

I smallest recognition, in either event there is little prospect 
that the question of freedom or davery will often again depend 
on tiie subtiest of legal reasoning applied to the obscurest of 
legal doctrines. The author himself apologises for the com- 
pletion of his book under existing circumstances, by the 
remark *^ that private law is a very longlived thing, one which 
even great revolutions are sometimes ineffectual to change :'' 
and he adds that, '^ whatever its consequences may be, it is 
certain that the opinions and decisions cited in this work are 
not the least among the causes of the existing civil contest" 
(preface to vol. ii. page x). Mr. Hurd may indeed claim to 
have amassed a store of learning which will always possess 
great historical value. But we have considered on a former 
occasion the constitutional questions out of which the present 
war arose, and it will be time enough to follow our author on 
the private international ground when its utility shall, if ever 
agdin, be made manifest. In the mean time, much which is 
incidental to Mr. Hurd's plan ^ves rise to serious reflection. 
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and paHicalarly those sketches of actual colonial and state legist 
lation on slavery to which we have alhided. It is fashionable 
to charge abolitionists with ignorant and senseless precipitancy : 
the negroes must be gradually prepared for emancipation. 
Here are the materials for ascertaining how far the continu- 
ance of slavery has been found compatible with any such 
preparation : let us make use of ihem. 

Slavery was not introduced into the colonies by statute. It 
" rested upon prevalent views of universal jurisprudence, or 
the law of nations, supported by the express or implied 
authority of the home government" (vol. i. p. 226). In fact^ 
even in England, in Butts v. Penny (29 Car. II. 1677), on tro-r 
ver for 10 negroes which had been possessed by the plaintiff iu 
India, the King's Bench ^^held that negroes being usually- 
bought and sold among merchants as merchandise, and also 
being infidels, there might be a property in them sufficient to 
maintain trover" (2 Levinz, 201); and ^^ per curiam, they 
are by usage tanquam bona, and go to administrator until 
they become Christians, and thereby they are enfranchised " 
(3 Keble, 785). This case, although judgment for some reason 
was never given in it (Mr. Hargrave, in 20 Howell's State 
Trials, 52), remains an unquestionable record of the light in 
which the numerous negro and Moorish servants in England 
were popularly and even practically regarded; but their 
slavery was never nearer than on the same occasion to receiv-. 
ing an authoritative recognition from English judges. Now 
here at once was an opportunity for showing whether gradual 
preparation for emancipation can be expected from slavery. 
Public opinion had begun by finding, in conversion to Chris- 
tianity, a self-acting machinery, by which enfranchisement 
could be made to go along with proof of fitness for it. But, in 
the fact, heathen slavery was found to be the preparation, not 
for heathen freedom, but for Christian slavery. 

^^ In order to certify a mistake, that slaves become free by their 
being in England or being baptised, it hath been thought proper to 
consult the King's Attorney and Solicitor-General in England there- 
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upob, who have given the following opinion suhscribed with their 
own hands. Opinion: We are of opinion that a slayOy by coming 
from the West Indies to Great Britain or Ireland, either with or 
without his master, doth not become free ; and that his master's 
property or right in him is not thereby determined or yaried ; and 
that baptism doth not bestow freedom on him, nor make any altera- 
tion in his temporal condition in these kingdoms. We are also of 
opinion that the master may legally compel him to return again to 
the Plantations. P. Yobkb. 

"June 14, 1729. C. Talbot.** 

Though slavery began in the colonies without enactment, 
by the application of legal doctrines then current, it was impos* 
sible that their statute law should long be ailent on so important 
a subject. Among its earliest provisions are those correcting 
the error that baptism enfranchised, whidi appears to have 
been much harder to eradicate than in the mother country, 
where, long before the result was reached of pronouncing 
slavery inadmissible on EngUsh soil, men had quite disabused 
themselves of the notion that the religion of the slave could 
make any difference to the question. A declaratory act to 
this effect had been passed in Virginia in 1667 : it was thought 
worth while to renew the declaration in an act by which the 
slave law was codified, in 1705. The legislature of South 
Carolina made a similar declaration in 1712, and we have 
already cited the opinion given at the request of the West 
Indies in 1729. A superficial sneer might be directed at the. 
philosophical enlightenment of England, as compared with the 
simple and religious minds of the colonists. In truth, how- 
ever, the final extinction of slavery in the former country was 
prognosticated by the admission that no difference of which 
man can take cognisance in his fellow can justify it; while,, 
from the lust of power which could make distinction of faith 
its pretext, might be foreseen the day when distinction of race 
and colour should be held sufficient. 

Both for its antiquity and importance, Virginia must be 
chosen as the typical district in which to trace the course of 
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slave legislation. The downward pn^ress is well marked on 
the whole, though an ebb in the current is perceptible at the 
time of the great liberty fever of the revolution. Thus, in 
1691, emancipation is forbidden unless on condition of trans- 
porting the negro or mulatto out of the country within six 
months, on penalty of paying £10 to the churchwardens of 
the parish, with which they shall cause the said negro or 
mulatto to be transported out of the country. In 1723, eman- 
cipation of negroes, mulattoes, and Indians, is absolutely for- 
bidden, ^^ except for some meritorious services to be adjudged 
and allowed by the governor and council." In 1782, manu- 
mission by will is authorised. But, by the revised constitution 
of 1851, *^ slaves hereafter emancipated shall forfeit their 
freedom by remaining in the commonwealth more than twelve 
months after they become actually free;" and 1856 is stigma* 
tised by an act providing for the '^voluntary enslavement of 
the free negroes of this commonwealth." Octoroons were 
declared mulattoes in 1705: in 1785, the enumeration of 
mulattoes does not go beyond quadroons. But while in 1804 
it was thought sufficient to prohibit overseers of the poor, who 
might bind out black or mulatto orphans, from requiring them 
to be taught reading, writing, or arithmetic, the law of 1830-1, 
enforced and reenacted in 1847 and 1849, punishes all teach- 
ing of any slave for pay, and all teaching of free blacks except 
in private and by other persons of colour. Blacks, it may be 
mentioned once for all, is a term synonymous with persons of 
colour, including mulattoes as well as negroes. In one point, 
and in one only, do we find any progressive amelioration of 
the law. In 1669 it was enacted that <^ if any slave resist his 
master, or other by his master's order correcting him, and by 
the extremity of coercion should chance to die, his death shall 
not be accounted felony, hut the master or that other person 
shall be acquitted from molestation; since it cannot be presumed 
that prepensed malice, which alone makes murder felony, 
should induce any man to destroy his own estate." This 
law, reenacted in 1705, was so far modified in 1723 that 
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die killing a elaye by correction might be maBdaughter only. 
In 17885 the legislature at length admitted that it might be 
murder : and it ia a warrantable suspicion that these successive 
restrictions (m the license of punishment were dictated by the 
inoreaaliig abuse of that license. Nemo repente turpisnmus is 
as true of societies as of individuals : but there is a ceaseless 
tendency to realise in practice every faculty conceded by the 
law. When the act of 1669 refused to contemplate that 
passion might overstep the bounds of reason, it probably took 
no very incorrect view of tiie manners of the time; but it 
committed the same error which every educated American of 
the South now commits, when he justifies the power still l^t 
to tiie master by a refusal to legislate for exceptional cases. 

JEVom Virginia we turn to Louisiana, founded as a French 
colony with the custom of Paris for its private law, but into 
which, on its tranrfer to Spain, the Spanish laws of publio 
administration, crimes and punishments, and even of testa- 
ments, were introduced. It was retroceded by Spain to 
France, from which the United States purchased it; and, 
through the Anglo-American immigration which has since 
taken place, the legal system of Louisiana is now completed 
by an intermixture of English methods and principles. Now 
slavery was a personal condition known to the Boman law, 
to which that of the state in question is indirectiy affiliated 
through France and Spain; and it has been remarked that, 
in consequence, whatever may be his lot in practice, the 
slave is, in theory, better off in Louisiana than in those 
Qountries where the law, having an exclusively English 
origin, knew nothing but the insensible chattel to which 
he could be assimilated. Let us see whether this is so, or 
whether the deterioration which we have observed in the 
law of Virginia, has not, as an inevitable law of the institu- 
tion, already taken from the negro of Louisiana whatever 
superiority his condition may once^have presented. 

Louisiana was made a territory by act of congress in 
1804, and admitted into the Union as a state in 1812. By 



222 The Law of Freedom and Bondage 

the territorial legislation of 1806, slaves^ except those engaged' 
in certain domestic employments, were to hare the enjoyment 
of Sunday, and be paid when they worked on that day ; their 
food and clothing, and the care of them wh^i sick, were 
regulated; also their hours of rest and labour, '^ following 
the old usages of the territory." All these provisions are 
omitted from the Revised Statutes of 1866. In 1807, 
conditions were imposed on emancipation. In 1830, owners 
emancipating slaves were required to give security for their 
leaving the state, unless, by an exception enacted in the 
following year, the emancipation was for ''long, faithful 
or important services, with consent of the poKee jury of the 
parish." In 1830, too, was passed the law ''that all persons 
who shall teach, or permit or cause to be taught, any slave 
in this state to read or write," shall be imprisoned not less 
than one, nor more than twelve, months. In 1859, was 
passed an act to permit free persons of African descent to 
select their. masters and become slaves for life: "children 
under ten years, of mothers thus enslaved, become slaves." 

Thus far the Black Code of Louisiana has seemed only to 
bring itself down to the level of its neighbours. But a lower 
depth of atrocity on its part remains to be mentioned, 
unmatched, so far as we know and would believe. It consists 
not only in the total prohibition of emancipation, which, 
however, we think is itself unparalleled in American legislar 
tion, but even in dashing the cup of freedom from the lips to 
which, previous to such prohibition, it had been legally secured. 
" Slaves for a time, or statu liberie are those who have acquired 
the right of being free at a time to come, or on a condition 
which is not fulfilled, or in a certain event which has not 
happened, but who, in the mean time, remain in a state of 
slavery." So spoke the civil code of 1825. The act of 1857, 
6. 69, declared that thereafter no slave should be emancipated 
in the state: and the courts have decided that, since that 
act, the right of a statu liber to freedom cannot be recog- 
nised; Jamison v. Bridge^ 14 Louis. Ann. Rep. 31; Brown v. 
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Italey, ib. 41. In order, that the breach of faith thus com- 
mitted may be fully appreciated^ we must farther point out 
that, by the code of 1825, a slave could contract **a8 to his 
own emancipation : " it was the one exception to his general 
incapacity for contract. Then let the reader picture the long 
hours of extra labour, the pinched frugality of cottage life, 
privation cheerfully borne and labour scarce felt to be weary 
for the hope of freedom, but of which the promised fruit was 
legislated away on the eve of its ripening, by the planter and 
merchant for whose profit its deceitful lure had been 
displayed. 

There is a third state whose legislation may be followed 
with interest in Mr. Hurd's summary. In South Carolina, as 
in Virginia, the basis of the law was exclusively English, yet 
many of the original settlers were French Huguenot refugees, 
and the social condition was almost from the first exceptional, 
throi^h the numerical preponderance of the black over the 
white population. This state, therefore, adds yet another 
variety to the series of experiments for determining whether 
slavery ever was, or can be, a gradual preparation for freedom. 
Nor even here is any trace of an amelioration to be found* 
Servitude still wears under the palmetto flag a character of 
peculiar harshness, which is thus summed up by our author. 
" The code of South Carolina has been stringently coercive, 
compared with those of the other colonies and slaveholding 
states ; not only by the immunity of power which it has given 
to the owners, but also in the authority which it has conferred, 
and indeed imposed as an obligation, on each white inhabitant 
in reference to the slaves and free persons of colour. It 
illustrates moreover how, even in the superiority which is 
conferred upon him by law, the action of the free inhabitant^ 
though not himself a slaveowner, may in many respects be 
restricted through the existence of a slave class." (Vol L 
p. 309, note 1.) 

Such are the statute books of which M. de Tocquevilfe 
said : ^^ The Legislation of the Southern States relative to 
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the slaves presents in our time an unheard of specimen of 
atrocity^ which alone is sufficient to reveal the eadsteiie^ 
of some profound perturbation in the laws of humanity. It is 
enough to read the legislation of the Southern States^ to 
judge of the desperate position of the two races who inhabit 
them" (de la Democratic en Amerique, v. 2, ch.lO). Yet to 
its atrocity one testimony was wanting in his time wluch has 
been supplied in ours^ namely the fact that this legislation 
has so far depressed the race afflicted by it, that they have 
altogether failed to seize, during the present war, the finest 
opportunity for vindicating their freedom which has ever 
been presented to men. The sagacity of M. de Tocqueville's 
predictions is in general no less surprising than the accuracy 
of his observation : he could see the relations on which the 
sequence of things depends, no less than the things themselves. 
Nor is his sagacity open, even in this instance, to any severei 
question. A Frenchman, the memories of Hayti were always 
present to him ; and when he knew the United States, the 
frequent local insurrections of the blacks, which marked their 
early history, were but just beginning to give place to that 
stillness on their part which for thirty years has borne the 
name of peace. "We may then excuse M. de Tocqueville's 
anticipations, repeatedly expressed in the chapter from which 
we have quoted, of a formidable revolt, in which it was 
possible that the blacks, massed in the extreme south of the 
Union, might even permanently wrest some part of its soil 
from tiie whites, who should retire towards the north, aban- 
doning lands they had once occupied to a race more suited for 
their culture, as the Moors, moving in an opposite direction, 
abandoned Spain to the hardier tribes of the Pyrenees and 
Asturias. We indeed now recognise the power of law, 
wielded with an unhesitating and unfailing resolution which 
was not in the character of the white lords of Hayti, to crush 
utterly a feebler race. But for this we claim the praise of no 
peculiar sagacity ; history itself, in the stupid acquiescence of 
the American negroes, has furnished the present generation 
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with an example which may be placed by the side of the 
Belgian Netherlands, crushed in spirit for nearly three oen- 
tories by the Spanish Inquisition. And the prophecy of it, 
though unsuspected, lay always in that absolute refusal to 
amalgainate with the blacks, which M. de Tocqueyille himself 
remarked as resulting in a singular paucity of mulattoes, the 
mean term through the interrention of which the extreme 
races have elsewhere been ultimately fused. It was evident 
that, where fusion could not take place in the ordinary 
manner, the chasm in feeling could never be bridged over; 
the mistake was to think that the blacks, continually exposed 
to all the evils which pride of ra(5e can inflict, could retain the 
intelligence* and nerve required for self-vindication. 

Ifot that in our opinion slavery can be a pennanent institu- 
tion even in the Gulf States and Carolina, only things had 
come to that pass in which its extinction was impossible 
wilhout external interference ; and through Ae present war a 
coarse of external interference with it has oommenoed, which 
will have its flux and reflux of success, and may need to be 
continued through many years, and under various fbrnw 
of military or legislative action, but which is not likely to be 
again discontinued for kmg together till the goal be finally 
readied. Mr. Hurd, in the preface to his second volume, 
giTes a view of current constitutional doctrine in the Union 
during the latter period of its history, as leading to and 
connected with this great contest, which must be interesting to 
lawyers. 

** That the courts of the slayeholding states, in concert with their 
other organs of public action, have long, with increasing unanimity 
and clearness, r^arded the constitution of the United States in the 
light of an international compact between the several states, as indi- 
viduals originally possessing and continuously retaining all the 
attribntes of independent national existence, will not be questioned 
bj any at all conversant with the history of judicial decision." On 
the other hand, ^*from the united action of the people of the 
Northern states in vindicating the nationality of that people of the 
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United States in whose name the constitution was declarefd, it might 
be inferred that the judiciary of the Northern states had maintained 
this yiew with a uniformity and distinctness equal to that of the 
Southern courts in supporting the contrary doctrine. But the 
opinions cited in this volume, in cases arising out of the existence 
of slavery, may show that while Southern jurists have relied upon 
the state-rights theory to maintain the claims of slaveowners and of 
the slaveholding states in these international or quasi-international 
cases, the courts and jurists of the Northern states, in maintaining 
freedom. of condition against those claims, have, more especialiy 
within a few years past, with almost equal readiness resorted to the 
same theory of American pubjic municipal law. . • . It may be 
safely asserted, as matter of history, that from the very genesis of 
the constitution the doctrine of a compact between the states has 
generally exhibited itself as in affinity with the doctrines of the 
social compact, of individual consent as underlying all the institu- 
tions of civil society, and of government as that which exists by tfa^ 
choice of the governed. . . . Among ourselves the doctrine of 
popular sovereignty has, of late years especially, been announced in 
propositions which would logically make the individual member of 
society independent of the : governments which the people have 
established, and practically recognise a state in every chance asso* 
elation in which the phenomenon of a numerical majority might be 
discernible. In their reliance on the dogmas of this school, as in 
the predilection for state rights, there was a remarkable resemblance 
between parties most diametrically opposed in action respecting 
slavery. The a priori assumptions upon which ihe^ doctrines 
were based are equally convenient to make a status natural or to 
make it unnatural ; would throw the presumption of law and burden 
of proof with equal ease on either side of a legal controversy ; and, 
as might be required, either carry the negro as property into irnoc- 
cupied territories, or invest him everywhere with the prerogatives 
of the citizen. . • . With these theories, the kindred doctrine of 
a ' higher law * by which all positive law, municipal or constitu- 
tional, private or public, should be measured, not only by the 
judiciary, but by the individual citizen in calculating the limij;^ of 
his obedience, was simultaneously embraced by the extremists of 
the respective advocates of both these contrary or contending 
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interests ; while such law has been as easily produced when wanted, 
on either side, for attack or defence. In the name of a * higher lawj' 
the acts of congress prohibiting the African slave trade have been 
denounced before Southern legislatures and in Southern conventions, 
while on Northern platforms and in Northern legislatures another 
law of the same sort has been invoked to invalidate provisions of 
the national constitution, and legislation, whether state or national, 
devised to carry them into effect." (Preface to vol. ii., p. iv. — ^viii.) 

Mr. Hurd goes on to point out that, nevertheless, "the sub- 
ject of constitutional or public law has received of late years 
but little consideration from the profession, in comparison with 
that bestowed upon it at an earlier period; and this, though 
new questions under that law have been continually presenting 
themselves, upon which the earlier writers had bestowed little 
or no attention." (Preface to voL ii., p. ix.) Thus the consti- 
tution, almost a biblical text to the generation of Jefferson and 
Story, ceased to receive its load of commentary ; doctrines the 
most significant, on questions the most novel, were taken up 
without reference to it, from the bias of the parties: the 
secession, justified on principles to which the North had itself 
resorted, struck the North with a momentary stupefaction ; but 
the strength of permanent aims again proved greater than that 
of current constitutional theory, and the North returned in 
fury to interpretations in favour of the federal government, 
which it had only let slip because they had formerly hampered 
the cause which they now promote, and which it will doubtless 
exchange for centralising doctrines of yet greater stringency, 
discarding even the empty form of constitutional interpretation, 
whenever its peculiar aims shall require it. 

To analyse those aims is not our present business. Wild 
dreams of national greatness may actuate many, perhaps a 
majority ; but no one can doubt the existence of a strong anti- 
davery sentiment, and with this portion alone of Northern 
policy we are here concerned, as it is the condition and pros- 
pects of the blapk race in Aipaerica.that Mr. Hurd, has led us 
to consider. Now, we feel it necessary on this topic to repel 
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the charge, so often made against the North, of inconsistency, 
if not hypocrisy, in promoting personal liberty at the South, 
while discouraging, and sometimes it must be confessed by 
harsh means, the settlement of free negroes among themselTes. 
The facts are as stated : but have those who see an inconsis- 
tency in them ever considered what it is to introduce an infe- 
rior class into a democratic and uniform socieljr ? And if the 
black population were not destined long to remain an inferior 
class, if they presented in truth the romantic and interesting 
character sometimes attributed to them, slavery, which has 
moulded them for generations, would not be the abominable 
thing it is. An inferior class is an abyss prepared for all those 
to sink into whose natural worth or energy, unsustained by 
external support, is unequal to the battle of life among their 
fellows. Given a single class, the situation of the idle and 
dissolute is, in itself, intolerable even to flesh and blood ; apart 
from the humanity which may alleviate it, it is as lonely and 
wretched as that of the sick animal, deserted, or even killed, by 
the herd. To the store or the countinghouse, the farm or the 
wilderness, the young American is driven by a necessity 
stronger than personal taste. So also the immigrant in 
the Atlantic cities has no choice but to labour or ply his 
handicraft American, Irish, German, society itself, if he fall 
or hesitate, has neither place nor companionship for him. The 
proletariate of Europe does not there exist, that great popula- 
tion which in the cities of the Old World is always melting 
away under its own irregularities and vices, to be always 
recruited by the thousands who sink from above into its 
shelter. Such a proletariate a population of free blacks would 
immediately supply to the cities of the Northern states. It 
always has supplied it to them, whenever it has been found 
there in any numbers; and the negro quarters are remembered 
as we might speak of Seven Dials. Bemembered ; for in the 
Northern states emancipation has always been followed by 
something very like the extinction of the blacks, partly 
from the exportation of slaves to the South as soon as 
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in any state it was enacted that all children bom after 
a certain date should become free at a certain age^ and 
partly from the natural decrease consequent on the acqui- 
sition of freedom by persons of loose and improvident habits. 
American vital statistics have proved the high death-rate 
among the free black population in the Northern citiea; and 
we have heard a gentleman of New York, who remembered 
the operation of the law of 1828, by which all persons bom in 
the state were declared free, whether they had reached the 
tenn prefixed by the prior legislation or not, say that within a 
very few years from its passing the negroes had vanished from 
the city like the ice from the Hudson river in spring. 

Such is the population which some would have the North 
fieek to reestablish in its streets. But if it would be unwel- 
come in England, where it could only add one more degree to 
the social scale, but little beneath our present lowest, surely 
its reception in the Northern states of America is more out of 
the question still. It is of interest to mankind that, if ever 
the numbers of the population in those states shall begin to 
press on the means of subsistence, they shall meet the first 
incidence of that pressure, not only with a high standard of 
social comfort rooted in all their habits, but absolutely un- 
familiarised with the contaminating spectacle of degradation. 
Then will there be a chance that the ultimate problems of 
political economy may be solved in some tolerable way, a chance 
which has never been presented in those old countries where, 
so far back as history extends, the very last degree of misery 
had been reached, though with a density of population less than 
that of the Northern states at the present moment. Nor 
could the negro engage, with any benefit to himself, in the 
struggle for life among the most generally, if not the most 
brightly, enlightened people of the earth. Debarred by the 
physical law of natural selection from permanently establishing 
himself in the Northern states, he might yet, if largely 
imported into them, as by the effect of an invitation to flight 
addressed to the slaves of rebels, remain there long enough to 
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give occasion for the introduction of a permanent white prole- 
tariate. But all the railroads which might be made^ and all 
the fabrics which might be woven, by his cheap labour, would 
be dearly purchased by any damage to the great social 
experiment now being tried in the Northern states. In the 
South, where even white society includes many gradations 
and some amount of distress, the proclivity to a reverent 
subservience which marks the negro in Africa, each tribe 
trembling in awe of its own chief, and many in that of some 
foreign conqueror, may fit him to take one day, as a nominal 
freeman, with benefit to himself and with injury to none, the 
lowest place in a graduated scale. But that this first step to- 
wards any real elevation will ever be voluntarily allowed him 
by his masters, the course of slave legislation, as we have 
traced it in the Southern states, precludes us from hoping. 



Art. IV.— the CUSTOM OF APPRENTICESHIP 
IN THE CITY OF LONDON. 

n^HE City of London possesses many valuable customs as 
ancient as the unwritten Laws of England, which indeed 
form a portion of the Common Law of this realm. Amongst 
them are the customs relating to apprenticeship, which differ 
in many important respects from the law as it exists elsewhere, 
and as practised in London by those who do not bind 
apprentices in accordance with the custom. No subject 
occupies a more prominent place in the City records or 
proceedings in ancient times ; for, in truth, the system was at 
that date of the utmost importance to the well-being of the 
City, whose constitution was, to a great extent, based upon 
it. The skill of the instructed apprentice formed the ground 
of his introduction to the incorporated craft of his trade, and 
the certificate of his service and qualifications by that craft 
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was the ground of his introduction to the rights and privileges 
of citizenship. 

The interest of all parties concerned appear to have been 
well considered and wisely adjusted and protected in the 
construction of these ancient laws. The apprentice, by reason 
of his length of service, (never less than seven years,) became 
a skilled workman, and his provision in life and right to the 
freedom were thus secured: to the master was secured the 
skilled work of the apprentice during the closing years of his 
term in exchange for the instruction received in its earlier 
years ; the members of the incorporated craft (whose interests 
depended on the maintenance of their prestige for excellence 
of workmanship) testified the qualification of the young 
workman to the civic authorities, who, in their turn, being 
interested in securing industrious and skilled citizens to 
maintain the supremacy of their city, admitted the apprentice 
to the full privileges of citizenship upon the certificate of 
fitness furnished by the craft. To a great extent the extreme 
importance which once attached to the custom has now passed 
away, by reason of the altered and more unfettered conditions 
of trade and manufactures. But as the binding of apprentices 
in accordance with the custom is still preferred by many 
traders and largely resorted to. It will not be unreasonable 
to inquire whether the wisdom of our ancestors devised that 
which, in this respect, is worthy of conservation at the present 
day ; and if so, whether it is desirable, in a social point of view, 
to extend the system to places other than the City of London. 
But first to revert briefly to the custom itself. All 
apprentices must be bound at or above the age of fourteen 
years, and for a period of seven years at the least (bindings 
for eight and even ten years have taken place). Within the 
first year the indenture must be brought to the Chamberlain's 
Court for enrolment, to secure two objects. First, that the 
apprentice should not be tied for a lengthened period to a 
service which he had found distasteful. He is consequently 
asked three questions. (1.) Do you like your master? (2.) 
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Do you like his trade ? (3.) Are you willing to serve the 
remainder of the term ? In the event of his replying in the 
negative^ he is not enrolled5 and he can sue out the indenture 
at pleasure. The second object is to] secure the apprentice's 
services to the master by rendering the binding when enrolled 
irrevocable^ unless dissolved by mutual consent. 

To secure the respective rights and interests of masters and 
apprentices^ a special jurisdiction exists by custom in the 
Chamberlain's Court5 with appeal in certain cases to the 
Mayor's Court. This jurisdiction is neither wholly criminal 
nor wholly civil, but combines something of both ; and while 
it remits offences of a decidedly criminal character to the 
jurisdiction of a magistrate, it takes cognizance of a class of 
gucLsi criminal acts on the part of the apprentice which are 
violations of the obligations of the indenture, and which are 
comprised in the following list : — 

Unfaithful and unskilful service. 

Disclosing secrets of master's trade. 

Disobeying orders. 

Damaging master's interests, or permitting others to 

do so, 
"Wasting master's goods. 
Lending them unlawfully. 
Gaming, 

Frequenting Taverns or Playhouses, 
Committing Fornication, 
Contracting Matrimony, 
Buying and selling to his own use. 
Absenting from master's service. 
General insubordination or impropriety of language 

or conduct 

For these offences the Court commits to Bridewell, a prison 
of detention and occupation, but not a place of confinement for 
criminals. This power is seldom resorted to until admonition 
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and advice have failed, and practicallj it is found neceesarj 
only in cases of confirmed depravity and wilful detennination 
to continue idle or vicious courses. From seven to twenty-one 
days are the usual terms of commitment, but the Court has 
power to extend imprisonment to three months. Before, 
however, lengthened imprisonment is resorted to, it is usual 
for the Court to reconunend cancelment of the indentures, in 
cases in which imprisonment for shorter periods have been 
found ineffective. The jurisdiction of the Court then ceases. 

The Court also deals with breaches of covenant on the 
part of the master, and protects the rights of the apprentice. 
Complaints are constantly brought of unkind, unjust, or 
tyrannical treatment; of insufficient work, or maintenance; 
or of improper or unwholesome lodging provided for the 
apprentice. In all such cases the Court exercises a protective 
jurisdiction which extends to all that concerns the morals, 
health, and well-being of the apprentice, and enforces the 
due execution of the covenants entered into by the master. 
The administration of justice is prompt, for the Court sits 
daily, and is also inexpensive, as a complaint can be heard 
for a cost of one shilling, and no further expense is incurred 
unless commitment takes place. No form of agreement except- 
mg the indenture can be produced in Court, which being inva- 
riable in its terms, certainty of decision based upon precedents 
is secured. 

This Court is also, to some extent, one of conciliation, it 
being the practice to reconcile differences, afford advice, or 
admonish by private hearing, which in the majority of in- 
stances is found to succeed with first offenders, and with those 
who have erred from misunderstanding the law. 

No solicitor practises in the Court, but the apprentice may 
be heard by his parents or friends. It is a peculiarity of this 
case, that the apprentice, being bound according to the custom, 
may plead in any Court in his own person, and not by his 
parents, even though under age — this right has been fre- 
quently recognised in the Supreme Courts of Judicature, 
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Appeal lies from the Chamberlain's Court to the Mayor's 
Court of the City of London. 

To afford an indication of the extent to which the jurisdic- 
tion is resorted to, the following figures are given, from the 
books of the Court now in use, which include a period of 
thirty-six years: — 

Complaints adjudicated on private hearing, the 

parties being in most cases reconciled, about 14,000 

Hearings on summons before the Chamberlain . • 3,501 

Commitments 1,044 

. Average hearings on summons before the Cham- 
berlain annually 97 

Average commitments annually . 29 

About 3,000 apprentices are now subject to the jurisdiction, 
and the number is rather on the increase. 

The trades mostly binding under the custom are printers, 
scriveners, stationers, type founders, iron and copper smiths, 
machinists, bookbinders, cork cutters, carpenters, cabinet 
makers, and box and packing-case makers. Many citizens in 
these trades employ from ten to sixty apprentices each. 

Bills have been brought into Parliament by Government 
which contained provisions for shortening the term of service 
when desired ; attempts have been made, also, by the corpo- 
ration to effect the same object, but hitherto without effect. 
Such an alteration, if legally effected, would be acceptable 
to many traders, and would accord well with the present 
conditions of trade and of society. 

The writer, who may be permitted to speak of the system 
apart from its administration, desires to express his own 
decided ' conviction that in a social point of view it is 
admirably conceived in the spirit of the wisdom which of 
old declared, " It is good for a man that he bear the yoke 
in his youth." He is of opinion that it would be well for 
this metropolis, for its trade and traders, its youth and their 
parents, if the custom of the City were extended to all parts 
beyond the City's jurisdiction ; and if good for London, then 
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it follows that it will be beneficial to all towns and cities 
of the provinces. Such was the opinion of the late Lord 
Ellenborough, who said in open Court, when the subject 
casually came before him, " I heartily wish that such a practice 
extended all over England." 

Should such an extension ever be contemplated, there are 
three things which should be carefully attended to : — 

L The mode of binding must be left optionaly as at present 
in London. 

2. The jurisdiction should not be entrusted to magistrates 

acting in criminal cases, but to some civil functionary, 
such as the County Court Judge. 

3. The place of commitment must not be a prison to which 

criminals are consigned. 
These precautions are necessary in order that freedom of 
trade may be respected, and that the self-respect of youths 
may not be destroyed by contact with criminals and criminal 
associations. 



Art. v.— PKIVATE BILL LEGISLATION— LOCAL 
STATUTE LAW.* 

'PHE immense accumulation of local and personal Acts of 
Parliament passed in our time, their necessarily anomalous 
character ; the costly, unwieldy, and unsatisfactory nature of 
the procedure previous to their enactment, and the confusion 
which follows from their conflicting provisions, have all tended 
to make the evils of the modern practice of Parliamentary 
legislation imder Private Bills to be very extensively felt ; 
whilst the want of an eflScient and satisfactory system of 

* Amongst the papers read before tbe Jurispinidence Section of the Social 
Science Congress was one by Mr. Alexander Pullinff on the above very 
important subject, to which the writer has paid much attention. As this 
paper has not yet been printed, we here give by permission those portions of 
it which appear to us of most interest to the profession. 
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dealing with legitimate applications for the State sanction to 
private undertakings of works of a public character^ affects^ 
not only the promoters^ but the whole community. 

The jealous doctrine of our Constitution requires the solemn 
sanction of an Act of the Legislature to justify any deyiation 
from the general law of the land. The abuses arising from an 
arbitrary power of dispensing with the operation of the law in 
favour of or to the prejudice of individuals, sufficientiy appear 
in the history of this country previous to the Great Kevolution 
— charters and patents granted from caprice or for money, 
arbitrarily assuming to confer monopolies, immunities, and 
privileges, which are now altogether repudiated as legally 
within the scope of the royal prerogative. 

The practice of Parliament interfering to exercise its para- 
mount power by means of special dispensation from the general 
law for private occasions, grew up very gradually ; and seems 
in early times to have been exercised only on very extraordi^ 
nary emergencies. The obsequious Parliament of Bichard III. 
passed, at the special instance of that famous Sovereign, a 
number of private Acts, one of which was *^ to prove the King 
to be true and undoubted heir to the Crown^ and to make his 
brother* s children bastards y^^ and the bulk of these enactments 
was quite in accordance with this sample. Subsequent Par- 
liaments during that turbulent period, equally obsequious to 
the party for the time being in the ascendant, freely provided 
for the legal attainder of their less fortunate rivals, and the 
special confiscation and appropriation of their private estates. 

The practice of these exceptional enactments by the supreme 
Legislature was gradually introduced, in more peaceful times, 
to give a legal confirmation to questionable titles to land, and 
to amicable arrangements relating to estates which the deal*- 
ings and encumbrances of former owners, and the pernicious 
ingenuity or blundering of professional conveyancers, had 
succeeded in so completely entangling, that an Act of the 
supreme Legislature alone could cut the Gordian'knot. 

Such Estate Acts, with Enclosure Acts, special Divorce 
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Acts, and Naturalization Acts, occasional statutes for the local 
r^ulation of a corporate town or populous parish, or the esta* 
blishment of a Small Debts Court, constituted almost the only 
private or local and personal Acts to be found in our statute 
book, up to the beginning of the reign of George III. 

We all know how, during the century that has since elapsed, 
improYements have been made in our sanitary regulations and 
general local management — how ports, harbours, docks, and 
piers have been formed, the navigation of our rivers improved, 
and internal communication extended and promoted — progres- 
sively by the formation of canals, by the old parish lanes being 
superseded by turnpike roads, and by both of these improve- 
ments in their turn yielding to steam communication by rail- 
ways, formed almost everywhere throughout the length and 
breadth of the land. 

These great works have all necessarily required deviations 
from the strict rules of the Common Law, and a legitimate 
application of the salutary principle that private interests must 
be made to yield to the just requirements of the community: 
but though the same legal principles, and, for the most part, 
the very same legal regulations were adapted for each species 
of such public works. Parliament, in dealing with the subject, 
has been usually induced to proceed by way of special enact- 
ment and provision for each separate scheme, in lieu of exer- 
cising their more legitimate and constitutional functions of 
legislating equally and comprehensively for all cases under 
the like circumstances. Session after session, special applica- 
tions have been made to the Legislature for the sanction and 
regulation of schemes of an essentially similar character ; and 
Parliament has neglected to proceed by general legislation, 
but passed local and personal enactments, so numerous and 
di£^ise, that each scheme may be said to have a separate code 
of laws for itself. 

j During the first ten years of her present Majesty's reign 

the number of local and personal and private Acts which Par- 
liament passed, amounted to no less than Two thousand two 
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hundred: and it has been estimated that the whole number of 
these special Acts now to be foiind in the volumes of our 
statute law exceeds 27,000 ; many of them having more than 
200 distinct clauses and provisos. 

In the great majority of cases, local Acts contain not only 
special clauses legally providing for the accomplishment of the 
undertaking, but for a variety of other purposes. Not only are 
there special legal provisions for the carrying out the main work 
sanctioned, protecting it from injury, and settling the restric- 
tions under which it is to be dedicated to the public, but there 
is usually a very special course of procedure prescribed for 
disposing of cases when any portion of the rights of the under- 
takers are infringed, threatened, or contested. The right to 
and mode of levying tolls and rates, the power to make bye- 
laws, the internal management, the restrictions on civil liability 
by action and suit, what conduct on the part of individuals 
with reference to the work shall be deemed penal or criminal, 
are all the subject of special clauses, forming, as already ob- 
served, a peculiar code of laws for each separate undertaking. 

The Legislature has of late years made provision for the 
substitution of general laws in lieu of some of these minute 
exceptional provisions. Thus a useful Act carried through 
Parliament by the present Lord Chief Baron when Attorney- 
General, 5 & 6 Vict. c. 97, swept away a whole host of arbi- 
trary provisions in local and personal Acts as to double costs, 
notice of action, limitation of actions, and special defences, &c., 
and substituted half a dozen simple general provisions in their 
stead : but even this- useful fragment of reform has been in 
some instances frustrated, by the framers of subsequent local 
Acts perversely introducing inconsistent provisions for the same 
objects. 

Parliament during the last sixteen years has been induced 
to pass a number of Clauses Acts containiDg common forms for 
clauses usually inserted in certain local Acts; and the framers 
of the special Acts have been thus enabled {if they were so 
inclined) to materially shorten the number of special clauses: 
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hut this intended improvement has not by any means cuf ed 
the evils and inconveniences already referred to. The Clauses 
Acts have no operation unless altogether or in part voluntarily 
adopted. They do not at all affect local Acts in force before 
1845, and have been too often rendered inoperative as to sub- 
sequent Acts — the constant aim of Parliamentary draftsmen 
being to introduce special clauses, and the laxity of practice in 
Committee admitting of this; though their effect often is to 
neutralize the advantages of the Clauses Acts. 

With such a variety of special provisons in local and 
personal Acts, it is never safe to assume that the general law 
is not materially modified by them. The local Act clauses, 
on so many distinct and minute subjects, defy the vigilance 
of the judge, the magistrate, and the professional lawyer. 
Capable at every turn of being dragged forth to take the 
unwary by surprise, they must materially encourage the popular 
belief in the glorious uncertainty of the law. 

It is altogether in vain that the general law is consolidated, 
simplified, or amended, when a thousand exceptions are 
suffered to exist in the shape of local Act clauses, drawn in 
each particular case according to the degree of skilfulness, 
conscientiousness, or caprice of the draftsman. 

The practical grievances of the present system of private 
bill legislation as regards those more immediately interested 
in the undertakings affected by them, are far more serious 
than the inconveniences already referred to. 

The procedure on private Bills in Parliament, at the same 
time that it is more costly and elaborate than that adopted 
for any other purpose, is wholly unsatisfactory to the public, 
and ineffectual in ensuring a full and proper investigation 
of the real merits of applications for such a solemn sanction 
as a special Act of the Legislature. 

The standing orders of Parliament prescribe a great deal 
of preliminary proceedings on the part of the promoters of 
private Bills, as to notices, deposit of plans, books of reference,^ 
&c., and formal proof of compliance with such requirements 
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before the examiner ; but the only actual investigation into 
the merits of an application for a private Act, is that which 
takes place before the Parliamentary committee to which the 
Bill is referred after the second reading ; a proceeding which 
has to be simply repeated before committees of each branch 
of the Legislature. 

Now a committee of the Parliament of Great Britain on a 
general public question, is perhaps one of the very best and 
most satisfactory tribunals that could be desired for a fair, 
complete and exhaustive inquiry ; but in the great majority 
of cases in which Parliamentary committees have sat on the 
merits of private Bill schemes, it is impossible to forbear 
denouncing the investigation as being equally unsatisfactory 
to the public and costly to the individual. 

The members of a select committee sitting on a private Bill, 
unprovided with trustworthy information, either with regard 
to the requirements of the locality in respect of the scheme 
submitted to them, or how far the general interests of the 
public may be affected — are wholly dependent for information 
either on the interested representation of the promoters, or of 
the few persons possessed of sufficient pecuniary means, or 
having sufficient pecuniary interest, to induce them voluntarily 
to take part in these most expensive proceedings. 

A Private Bill committee desirous of fairly investigating 
all the facts bearing on the subject before them, may with 
that object in view, urge or encourage the production of every 
kind of evidence assumed to be relevant to the inquiry. The 
system of procedure affords the strongest assurance that the 
evidence will be always directly in favour of the particular 
t^ase desired to be made out by the party actually adducing it, 
whether promoters or] opponents. No mere witnesses of the 
naked truth are usually in request, and the committee will, gene- 
rally speaking, be without any trustworthy information, enabling 
them fairly to decide on the merits — no one, professionally or 
otherwise, comes prepared really to advocate the interest of the 
public or the locality y and the committee are precluded from 
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bearing parties even directly affected by the scheme^, who, 
under the rules of Parliamentary practice^ are not deemed 
to have a recognised locus standi — or who are imwilling to 
incur the formidable burthen of Parliamentary costs. 

The great latitude allowed to the professional representa- 
tives before Parliamentary committees, the great formalities 
which are observed, and the short period of each day actually 
devoted to business, tends materially to procrastinate these 
proceedings. The speeches of counsel, the elaborate nature 
of the statements in evidence of •ngineers and other scientific 
witnesses, and the assumed necessity of accumulating evidence 
of all facts in dispute, about which there may be a possibility 
of doubt in the mind of any one member of the committee, 
makes every inquiry ten times longer than a trial of com- 
mensurate difficulty in any other tribunal known to our law. 

The vritnesses engaged in a well-fought Railway contest, in 
the exciting session of 1846, numbered occasionally, we are told, 
as many as 400 fighting men, and the lengthened period to 
which these proceedings are carried, leads in itself to many 
inevitable evils, and almost to the certainty of the facts proved 
or statements made at the commencement of the case, being 
forgotten before the proceedings are terminated. 

The members of Private Bill committees are not infallible, 
or necessarily of more retentive memories tiian our ordinary 
Judges ; and whilst the latter decide nothing of any impor- 
tance except from authentic notes of the facts, the former are 
left to depend only on their own recollection, distracted by 
the continual adjournments and interruptions in the proceed- 
mgs, or their own occasional absence or inattention. There 
is no authentic record of the facts with which the committee 
have to deal, or any authentic note of the evidence, except 
that supplied by the verbatim pages of the whole proceedings, 
speeches and statements produced at the end of each day by 
the short-hand writer. 

The impression made by the speeches of counsel, or the no 
less zealous and one-sided recommendations of the scientific 
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witnesses, may easily outweigh the facts actually proved; and 
the loose mode in which the inquiry is conducted too often 
admits of hearsay in the place of positive evidence, and does 
not even prevent the admission of hearsay in its most objec-- 
tionable /orm— -statements designedly made out of doors to 
individual members of the committee upon whose unbiassed 
judgment the decision is to be ultimately arrived at. 

The statements and evidence are at length brought to a 
close. The committee room is ordered to be cleared, and the 
decision is come to, the result only, " proved " or " not proved," 
being announced, the reasons for the decision of the committee 
being always withheld. 

The parties to the proceedings and the public out of doors^ 
are at once precluded from judging whether the decision of 
any Private Bill committee legitimately follows from the 
facts proved, or deducing from any one decision rules 
of principle or practice to serve as a guide for the future. 
The committee are practically invested with the absolute 
power of determining the fate of the Bill, and from their 
decision there is really no appeal. 

Mr. Pulling then refers to the great waste of time and 
enormous cost of Private Bill proceedings, and gives a 
number of facts and figures bearing on this, which had been 
previously published in the writer's pamphlet on Private Bill 
Legislation, (Longman and Co., 1859,) and goes on to 
remark, that ^^ the dread of increasing such expenditure 
paralyses many useful enterprises — the principle of which 
has been already, over and over again, sanctioned by Parlia- 
ment — and the expenses are so serious that it is even some- 
times worth while to run the hazard of contravening the 
general law, rather than pay at so ruinous a rate for the 
requisite dispensation at the hands of Parliament; many gas 
companies, for instance, in country districts, to avoid the 
impracticable expenses of special Acts, run the risk of 
altogether dispensing with a sufficient legal sanction for 
<i»ggiiiff up streets and roads, and doing other things usually 
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Ae subject of Parliamentary powers : and whilst persons who 
have a legitimate interest in useful enterprises often give them 
up rather than be so severely mulcted in the shape of Parlia- 
mentary costs, it is to be feared that too often the tempting 
inducement of the very free allowance of the costs of all 
Parliamentary proceedings, has been the chief moving power 
in promoting Bills, the preamble of which held forth great 
public benefits, but the only result of which was Parlia- 
mentary costs, coming immediately out of the pockets of the 
dupes of the dishonest promoters, or securely charged on a 
fund created by Parliament at their instance practically for 
the sole purpose of paying them. 

These evils and inconveniences have each in their turn 
been felt and exposed, various remedies have been from time 
to time suggested, but none hitherto without being open to 
the suggestion that the proposed improvements would let in 
other evils and inconveniences of a more serious character 
than those they assume to get rid of. 

Parliament has refused to sanction any proposal by which 
the authority delegated to select committees should be wholly 
transferred to a newly constituted tribunal, specially appointed 
for the purpose. It has, however, not yet been sufficiently 
considered whether, without derogating from the rights and 
privileges or constitutional authority of either branch of the 
Legislature, an improvement of a practicable character cannot 
be effected, so as to insure order and system in lieu of the 
anomalous course of procedure at present adopted, and to 
make the obtaining the special sanction of Parliament, when 
legally required, a matter less costly to individuals and more 
satisfactory and beneficial to the community than at present. 

Mr. PuUing with this view proposes — 

1st. That all the existing enactments of a similar character 
in local and personal Acts, should be classified and consolidated 
into public general enactments. — 2nd. That all private Acts 
hereafter passed should be confined to the mere formal sanc- 
tion of the particular undertaking to which they relate, subject 

vox.. XIII. ^NO. XXVI. 8 
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to all the regulations and provisions contained in the proposed 
general Acts. — 3rd. That all the facts and circnmstances affect- 
ing future applications for special Acts should be collected 
and reduced into a Report by competent examiners, and the 
business of Parliamentary committees be confined to the 
adjudication of the question of the proof of the preamble^ after 
considering the facts set out in that Report, and the arguments 
of the various promoters and opponents, their counsel or 
agents. 

The writer observes that the classification and consolidation 
of the existing legal provisions in local and personal Acts having 
a common or similar object, though a work of much labour, is 
not impracticable. A great deal of our general statute law re- 
lating to local matters was first reduced into form in the clauses 
of special Acts, applicable only to a particular district ; and as 
already observed, the failure of the Clauses Acts to effect all that 
was aimed at, is attributable to the circumstance that they do not 
go far enough — the adoption of the common form clauses being 
optional, and the introduction of objectionable special clauses 
depending, not only on the promoters, but the laxity of 
practice before committees. 

The proper classification and consolidation of the existing 
enactments in local and personal Acts, may, with great advan- 
tage, be urged on the public attention. It forms an important 
part of the great work of general consolidation of the law, and 
its accomplishment would in itself get rid of no inconsiderable 
a part of the evils and inconveniences of Private Bill Legisla- 
tion, without raising any question affecting the authority or 
privilege of Parliament. 

If the suggestions already made were adopted, a Bill for the 
sanction of the Legislature to any private scheme would neces- 
sarily be very concise ; the attention of Parliamentary com- 
mittees would not be distracted from the main question before 
them ; and the public would be protected from the effect of 
unnecessary and objectionable clauses, too often smuggled into 
local and personal Acts without heed on the part of committees. 
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The paper then describes at length the plan which Mr. 
Pulling proposes for the preliminary examination into the 
&Gt8 and circumstances of applications for private Acts« and 
reducing them into an authentic statement or record, 
/ This subject, as we gather from a letter addressed by Mr. 
Pulling to Colonel Wilson Patten, and just published, is now 
under the consideration of the Select Committee recently 
appointed by the House of Commons for revising the standing 
orders. 



Art. VI.— on THE LIABILITY OP MASTER TO 
SERVANT IN CASES OP ACCIDENT.* 

npHE Bill on this subject which was introduced this session 
by Mr. Ayrton and rejected by the House of Commons, 
purported to extend the liability of the master certainly to 
two cases where at present he is not liable, namely, (1) 
where the accident is caused to the servant by default of 
tackle or machinery, though the master is not proved to have 
been guilty of any personal negligence ; (2) where the accident 
u caused by the default of a fellow-servant; and perhaps to a 
third case, (3) where the accident is caused to the servant by the 
negligence of the master in not furnishing proper machinery, 
the servant having undertaken or continued the work with 
knowledge thereof. These three cases were dealt with by the 
first section of the Bill in these terms : " Whenever any work- 
man or servant shall be injured in consequence of his master, or 
any other person employed by his master, not doing any act 
or providing any thing which may be requisite or proper, or 
doing any act or providing any thing which may be improper, 
in or for carrying on the undertaking, work, or business in or 
about which such workman or servant shall be employed by 
or on account of his master, then such workman or servant 

* This paper Tvas contributed by Mr. Vernon Lushington, to the Jurispru- 
dence DepartmeBt of the Social Science Association. 

s 2 
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fihall be entitled to recover from his master damages for such 
injury by an action at law: provided always, such injury 
shall not have been suffered in consequence of any wilful act 
or omission of a fellow-workman or fellow-servant for which 
such fellow-workman or fellow-servant is punishable as a 
criminal offence; and provided also, such action shall be 
commenced within twelve calendar months after such injury 
shall have occurred." 

The second section extends Lord Campbell's Act to the 
cases described in the preceding section. 

The existing law is fairly open to inquiry, because it is 
comparatively new. The case which is always cited as the 
first and leading case, PnV^fZey v. Fowler^ (3M.&'W.,p. 1,) 
dates only 1837. The general principles of the law relating 
to accidents are old enough and well established; but for 
several reasons the application of them to cases involving the 
relation of master and servant, has not, until recent times, fallen 
under the consideration of our Courts of law. First, Changes 
in circumstances. The general introduction of machinery has 
necessarily multiplied accidents, and serious accidents ; thus 
in 1861, in factories alone, and from machinery alone, not- 
withstanding our special statutory precautions and our inspec- 
tors to enforce them, there were about 4,000 accidents. (Re- 
port, October, 1861.) Again, the construction of great works 
by ** division of labour " has brought prominently forward new 
relations between employer, contractor, sub-contractor, and 
the servants of all these. Secondly, Changes in the law. 
The old quasi-religious law of Deodand, whereby the chattel 
or part of a chattel causing the death of a man was forfeited 
to the Crown or the lord of the franchise, was abolished in 
1846 (9 & 10 Vic. c. 62) ; and in the same year was passed 
Lord Campbell's Act, (9 & 10 Vic. c. 93,) which gave for the 
first time a remedy to the families of persons killed by negli- 
gence. The Factory Regulation Act 1844, (7 & 8 Vic. c. 15,) 
and other statutes of the like kind, gave fresh rights or defined 
and confirmed old ones ; and lastly, the institution of County 
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Courts^ and the general cheapening of legal procedure^ have 
rendered the means of redress far more available than formerly 
to the working classes. 

The subject is accordingly novels and hitherto has been 
brought piecemeal only before the Courts^ as this or that case 
with its own peculiar circumstances might chance to demand 
consideration. The whole matter, therefore, deserves and 
requires discussion. 

I will begin by stating shortly the general objects of a law 
purporting to regulate the liability of masters towards' 
servants in cases of accident occurring in the course of the 
employment. The first object should be. To prevent accidents. 
The law should make it the interest of every person to be 
careful in his work, careful of himself, careful of others ; — the 
master careful in selecting his servants, in superintending 
them, in choosing right methods of work, in providing sound 
machinery; the servant careful not only of his master's 
property, but also of his own life and of his fellow-servant's. 
jFor in truth it is very difficult to make men careful : the risk 
of injury appears so distant, so doubtful, and the very thought 
of it is so unpleasant ; whereas the thought, trouble, and it 
may be expense to avoid the risk, are certain and immediate. 
Sheffield workmen, it is notorious, even resent improvements 
that render their work less dangerous, lest wages should fall ; 
and many out of mere indolence, some out of mere bravado, 
will not avail themselves of precautionary means actually 
provided. Employers again do not like accidents; accidents 
do them no good, and they have humanity enough to be sorry 
for those who suffer ; yet how few, from want of consideration 
or from mean economy, will voluntarily take the pains or 
incur the expense to maintain due arrangements for the safety 
of their workmen I The necessity of our Factory Acts, Colliery 
Acts, and other statutes of the kind, too surely shows this. 
Against all such selfishness of employers, and unmanly 
recklessness of workmen, a law making persons responsible 
for injury occasioned by their negligence to others, and 
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excluding them from compensation for injury caused to thenii- 
selves by their own negKgence, is a valuable protection. 

The second object should be. To furnish rules whereby, 
when injury actually occurs, justice may be done between 
the parties. This appears rather a vague matter, but is a 
very real one, and in the present day of special importance. 
Our population being industrial, and every day more and 
more so, the social relation, including the legal relation, of 
master and servant, needs in all respects to be clearly on a 
right basis, — ^to appear just in the sight of men. In particular, 
accidents, involving, as they do, grievous personal loss and 
pain, rouse a sense of wrojig, which co-operates with other 
causes to work dissension between class and class, and some- 
times even leads to acts of lawless revenge. The recent 
murder in Manchester may illustrate this. The retributive 
law in] cases of accident should be just ; by being just, 
I mean founded on a fair consideration of the capital facts 
which mark the relation of master and servant, and the conee- 
quence of accidents arising in the course of the employment, — 
fair equitable consideration. This position is not denied, it is 
freely admitted, and the law purports to be based upon a con- 
struction of the contract of service, which it is to be remem- 
bered is, so far as express terms go, silent as to liability. 
But if the law has in any respect gone wrong, it will be from 
misapprehending or insufficiently appreciating some of these 
characteristic facts. 

The principal of these facts seem to be as follows : — 

1. The master and servant are engaged in a conmion work 
for the benefit of both. There is a virtual partnership between 
them. No one, least of all a lawyer, when he remembers the 
duty of the master to take reasonable care of his servant^ can 
say the contract is for money wages and nothing else. 

2. The servant works with his hands for wages, is a poor 
man, generally of imperfect education, and belongs to a class 
traditionally improvident. The master is a person of more or 
less capital, employs many servants, keeps accounts, and in the 
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course of his business is accustomed to make pecuniary calcu- 
lations based on complex contingencies. 

3. The choice of seryants, the selection of machinery and 
mat^als, the determination of the method of work^ is with the 
master^ and the master only. Practically^ and with few ex- 
ceptions, this is absolutely so. 

4. The master and servant are equally aware of the dangers 
incident to the employment : I say equally, for though the 
eeryant may be practically more familiar with some dangers, 
there are others which the employer may well understand 
better; and of all he must be presumed in law to know 
adequately. 

S^ When an accident to a workman occurs, it may be accom- 
panied or not by damage to the master's property, sometimes 
very great damage ; but in all such cases the workman suffers 
with his body, literally with his flesh and blood, perhaps with 
his life* In a great number of instances the prospects of him- 
aelf and his family are ruined. On the other hand, the master 
may lose heavily through the negligence of a servant without 
the servant suffering any injury ; and in all such cases the 
master has practically no redress. Railway accidents and col*- 
lisions at sea, involving thousands of pounds, are commonly of 
this kind. This is true, but not in my opinion very material 
Such facts, which lie at the root of the subject, ought to be 
fairly weighed in framing the law^ or estimating it when 
framed ; and I ask you to bear them in mind now in approach- 
ing the consideration of the rules of the English law which 
regulate the liability of masters to servants in cases of accident. 

These rules are not statutory rules, but are the ancient 
Common Law rules concerning negligence, modified by the 
Judges from the sense of what their contract of service requires. 
By ^'negligence," the law means the want of common and 
reasonable care ; the want of due care, all the circumstances 
of the case considered. Every person is bound to use common 
and reasonable care, but what is to be deemed such care varies 
with circumstances. One kind of care is expected from an 
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expert^ another from a layman ; one kind of care from a master, 
another from a servant ; one kind of care from a person under 
contract, another from a stranger; what is negligence in a 
grown-up person will not be negligence in a child, and so on. 
In legal proceedings this question of negligence is generally a 
question of mixed law and fact, determinable upon the evidence 
by the jury after instruction by the Judge. As a general rule, 
in all cases of accident, including those between master and 
servant, the jury have to say, upon a consideration of all the 
circumstances, whether there has)been,'^by either party or both, 
a want of common and reasonable care, contributing to cause 
the accident. 

The rules of law then relating to accidents sustained by 
servants in the course of their employment, are: — 

Rule I. — For injury by pure accident the servant has no 
remedy. This is in accordance with the ordinary rule of law. 
Nobody has been guilty of negligence, nobody is to blame ; and 
ill-luck has to be borne where it falls. The rule may be just, 
and it may be necessary, but no exception is made in con- 
sequence of the relation between the parties. The rule 
discards or overbears any consideration of the virtual part- 
nership subsisting between employer and employed ; and the 
practical result is, that in many cases the workman is maimed 
or killed in the service of his master, and without any 
compensation to himself or his family. It is true that in 
some instances, as in the late Hartley Colliery accident, or in 
the common case of shipwreck, the employer may have at 
generous expense adopted every measure to prevent accidents, 
and may himself be a heavy loser by the casualty ; but in 
the majority of cases the suflfering' is chiefly on the side of 
the man. This may be remembered when we come to 
consider the more doubtful cases. It should be noticed that 
this class of accidents, purely inevitable accidents, though 
largely incident to a few callings, as for instance seafaring, 
is not otherwise extensive; most accidents are the result of 
carelessness somewhere. 
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Rule II. — JFor injury caused by the master^ s personal negli^ 
gence the servant may recover compensation^ if he has not con^ 
tributed to the injury by any negligence on his own part. This 
again is the ordinary rule as between strangersj no less and 
no more. 

The master is accordingly bound towards his servant to take 
reasonable care in providing sound machinery^ reasonable 
care in selecting competent fellow-workmen, and reasonable 
care in arranging methods of work; and for any accident 
caused by his default in any of these respects, and without fault 
of the plaintiff, he is liable. But the burden of strict proof of 
the master's default is upon the plaintiff, which in itself 
enables many masters to escape liability for accidents un- 
doubtedly caused by their negligence; and this not only 
by obtaining verdicts in actions brought, but in deterring 
injured servants from suing. 

Again, without personal negligence on the part of the 
master there is no liability. The law gives the servant no 
warranty from the master that the tackle shall be reasonably 
suflScient, though the master provides the tackle and the 
servant's life depends upon it ; no warranty that the fellow- 
workmen shall be competent, no warranty that the mode 
of work prescribed shall be safe from unnecessary risk. The 
tackle may be rotten, the ship unseaworthy, the system of 
work unnecessarily dangerous, but the servant has no remedy 
against the master for injury so caused unless the master 
has himself been guilty of a want of reasonable care, guilty 
of negligence. Hence a variety of accidents whereby the 
servant suffers and without redress. I do not now speak 
of inevitable accidents, which I have already dealt with, nor 
of accidents caused by fellow-workmen, which 1 shall deal 
with presently, but I now confine myself to those caused 
by the negligence of persons who have provided improper 
materials by contract with the master. The law holds that 
the servant has no remedy against the contractor because 
he is a stranger to the contract; {Winterbottom v. Wright, 
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10 M. & W.^ 109 i) a poeitioxi I accept, bat have no space 
to examine critically ; and no remedy against the nuister^ 
because the master has not been personally guilty of negli- 
gence ; in effect no remedy at alL Is not lliis hard law ? 
And what of the maxim, Ubi jus, ibi remedium, no irrong 
without a remedy ? 

Now this might be different. The law might imply from 
the contract of service a warranty from the master that the 
tackle and machinery 'should be su£Sicient for the ordinary 
work to be done. In so doing the law would do noticing very 
unprecedented. To the contract of marine insu^nce the law 
annexes an implied warranty that the ships shall be seaworthy. 
So the Common Law has for centuries implied a large obliga- 
tion on the part of the innkeeper to his guest, and on the part 
of the common carrier to his bailor, so far as property is con- 
cerned. It makes them insurers against all acddents save the 
** act of God and the Queen's enemies ; " and as it appears to 
me, for the reason that the innkeeper in the one case, and the 
carrier in the other, have practically the charge of affairs; just 
as in the case of master and servant, the master provides the 
tackle, and has superintendence of the work. It is tru^ that 
the liability of the common carrier is generally avoided by 
a special contract, (allowed by the law,) and that it has 
not been extended in its full strictness, though very nearly 
it has, to the contract of common carriers with passengers. 
(Hodges on Railways, p. 619.) But why should it not 
be so extended? and why should not a rule of law, which 
has done so much for the security of property, be applied 
to insure the safety of the lives of workmen? Such a 
rule would enforce personal care on the part of masters, 
and would not encourage carelessness on the part of workmen ; 
nor would it operate unfairly ; for the master, who has as good 
a head for calculating as any innkeeper or common carrier, 
could estimate such contingent liabilities in making bis wages, 
bargains, and other contracts, far better than the workman 
now calculates them. The master, moreover, would have his 
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remedy over against the defaulting contractor, the author of 
all the nuschief. It was said in Parliament Ihe other dsj, 
when this matter was discussed : Will you require of the mas* 
ter more than reasonable care ? Certainly not, I answer. But 
will you make the master liable, except for want of reasonable 
care ? Certainly, yes, I answer ; he should be liable for the 
want of reasonable care on the part of the contractor whom he 
has employed. The only difficulty is a purely practical one, 
how to express the limits of the warranty in due terms. For 
the tribunals haying refused to declare a warranty to be im- 
plied by law, it must be given, if at all, expressly by statute. 
The first section of Mr. Ayrton's Bill, though capable of im- 
provement, seems to me to define fairly enough the liability of 
masters in this respect. 

Rule III. — Whatever the negligence of the master ^ the work" 
man cannot recover , if by his own negligence he has contributed 
to cause the accident 

A similar rule obtains universally in Common Law in all 
cases of negligence. Its equity is not altogether obvious, but 
it is well ratified by experience. Hard cases continually occur 
in which the fault is on both sides, the suffering on one side 
only ; and the first suggestion of equity is that compensation 
might be allowed upon a consideration of the proportion of 
blame attributable to either party. But practical difficulties 
stand in the way of such an arrangement : for when A and B 
are both in fault, who can say how much blame is due to A, 
how much to B ? The only Court in which any apportionment 
of damages prevails, is the Admiralty Court, where, by what is 
said to be the old maritime law, if both ships are to blame for 
a collision, the damages are divided ; but it is needless to dwell 
on this. The Common Law rule has long been settled that a 
plaintiff contributing, by negligence on his part, to his own 
injury, is without remedy, and rests upon the ground of public 
policy ; — that a severe rule of this kind admonishes every man 
to be careful of his own safety. The rule is therefore perhaps 
beyond attack ; but as between master and servant, it operates 
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peculiarly unfortunately, for it induces the master ta be care- 
less; and often causes the servant to suffer for the joint default 
of himself and his master, when the master is far the more to 
blame of the two. This will be apparent when I state that 
entering or continuing upon work with knowledge of danger 
caused by the negligence of the master, is generally con- 
sidered as conclusively showing contributory negligence on 
the part of the workman, so as to bar his remedy. This was 
the main point decided in Priestley v. Fowler. How it ope- 
rates in practice let the two following cases speak. 

Dynenv. Leach, (26 L. J., Exch. 221.) " The defendant was 
a sugar refiner, in Liverpool, and had employed the deceased as 
a labourer. It was part of the deceased's duty to fill the sugar 
moulds, and hoist them up to higher floors in the warehouse 
by means of machinery. The usual mode of attaching the 
moulds to the machine was by placing them in a sort of net- 
bag, which effectually prevented any accident. This was the 
mode adopted by the defendant, until, from motives of eco- 
nomy, he substituted a kind of clip, which laid hold of the rim 
of the mould. The deceased, on the occasion in question, had 
himself filled the mould, and fastened it to the clip, but when 
it was raised, the clip by some jerk slipped off the mould, 
which fell on his head and killed him. On these facts the 
wife of the labourer was not entitled to recover." 

Senior v. Ward. (28 L. J., Q. B. 139.) « After the pass- 
ing of 18 & 19 Vic. c. 108, special rules were framed and 
approved of for the regulation of a coal-mine of which the 
defendant was the proprietor and manager. By one of these 
rules, for the direction of enginemen and banksmen, every 
morning, before any one descended the shaft, the cage by 
which they were let down was to be twice run slowly up 
and down, loaded, in order to test the sufficiency of the rope 
and tackling; this rule had been habitually neglected for 
many weeks, to the defendant's knowledge. One night, 
the rope by which the cage was suspended, being before in 
good repair, was (as it was afterwards discovered) injured by 
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ara accidental fire in tke mine. The next morning A, who 
was a miner employed by the defendant in the colliery^ and 
other miner^^ who all knew of the rule for testing the rope, 
and of its being habitually violated^ presented themselves 
at the pit to be let down to work, and there not having been 
any prevk)us testii^ of the rope, &c., according to the rule, 
were told by the banksman that they had better examine the 
rope before they went down. They, however, got imme- 
diately into the C£^e, and the rope breaking as they descended, 
they were all killed. An action having been brought by A's 
representative against the defendant : held that the action was 
not maintainable, for that the deceased's own negligence had 
materially contributed to the accident." In this case a widow 
lost three sons. 

No one can deny that in these and the like cases the chief 
blame is with the master, while the cruel loss is upon the 
workman. The &ult of the man is acquiescence in his 
master's wrong : and common experience tells us that, except 
in extraordinary cases, he is practically obliged to acquiesce, to 
choose between acquiescing or giving up his employment. 
The Judges have felt this, and in a recent case have held that 
continuing to work with a knowledge of the danger does not 
necessarily amount in law to want of reasonable care, but 
is, with the other facts tending to show negligence, to be left 
to the jury. {Holmes v. Clark, 10 W. R. 406.) The facts 
of that case were as follows : — When the plaintiff entered into 
the service of the defendant, who was owner of a cotton-mill, 
certain machinery, which was required by statute to be 
fenced, was fenced. After he had been some months in the 
service, the fencing by some accident or by decay was out 
of repair, and the machinery was unprotected. The plaintiff 
complained of it more than once, and it was promised that 
it should be replaced or restored. Before it was replaced, and 
whilst the plaintiff in the course of his duty was oiling the 
machinery, he was caught by the machinery and lost 
his arm. Upon these facts the Court of Exchequer, and 
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afterwards the Conrt of Exchequer Chamber, held the 
plaintiff entitled to recover. The decision rendered sub- 
stantial equity, no one can doubt; and it rests, I think, 
securely upon the principle, that nothing can bar a plaintiff 
of his right against a wrongdoeir but a want of reasonable 
care on his own part contributing to the accident, which the 
jury are to be judges of upon a consideratioii of all the circum- 
stances. But in result it effects a considerable change in the 
law. Cases which would have been stopped by the Judge, 
may now go to the jury, who naturally are disposed to find for 
the plabtiff. But even as construed by the light of this 
case, this rule necessarily operates with severity upon work- 
men, and enables masters to be guilty of the greatest 
carelessness with impunity. 

The section of Mr. Ayrton's Bill, it must be remarked, 
does not notice this rule of law : and perhaps the intention was 
to enforce the master's liability, notwithstanding the servant's 
acquiescing in the danger caused by the negligence of the 
master or others employed by him. If so, I think it is going 
too far; as there might be instances in which the servant 
voluntarily , for his own convenience and perhaps for additional 
reward, accepts the dangerous machinery. The rule given by 
Holmes v. Clark appears to hit the right middle course ; and 
might be imported into the statute by inserting amongst the 
provisos there mentioned one to this effect: ''Provided the 
workman or servant has not, by want of reasonable care on 
his part, contributed to occasion the injury." 

Rule IV. — The last rule, and one to which I would ask 
especial attention, is, that A workman cannot recover against 
the master for injury occasioned by the negligence of a fellows- 
workman. This rule, which governs perhaps the most 
numerous class of accidents befalling workmen, dates from 
1850, from the case oi Hutchinson v. Tlie York, Newcastle, and 
Berwick Railway Company , (6 Ex. 343,) and takes away from 
the servant the right which he would possess if a stranger, of 
euing the master of the person whose negligence occasions the 
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accident It is therefore a novelty. It is now, however, firmly 
established as the law both of Scotland and England by a dedh 
sion of the House of Lords overruling a contrary opinion of Lord 
Justice Clerk, and Lord Cockbum ; (^Barton Hill Coal Com- 
pany V. Reid\ 3 Mac Queen, 266;) it is also the law in America 
{Farwell v. The Boston and Worcester Railway Corporation^ 
4 Metcalfe, 49.) The Judges say: the servant enters 
the employment with a knowledge of the risks incident to it, 
among which are the risks arising from the negligence of 
fellow-servants ; he therefore takes such risks upon himself. 

In order to estimate the force of this reason, it is necessary 
to consider the ordinary rule called Respondent Superior, 
which makes the master responsible for the wrongful act of 
his servant. Now it must be taken for granted that the 
master is not personally guilty of any negligence, that he has 
taken due care in the selection of the servant, and is 
altogether innocent of blame ; and perhaps it is not very clear 
at first on what ground a person so innocent is made to 
answer for the fault of another. It does not become clear 
until you give due weight to the other facts of the case; 
namely, that the master for his own profit set the servant on 
to work; that the person who suffers injury is wholly 
innocent of blame, and that his remedy against the actual 
wrongdoer is practically no remedy at all. This last 
consideration is important, for as before said, ** Ubijus ibi 
remediumy^ no wrong without a remedy. The law finding 
the remedy against the actual wrongdoer is valueless, casts 
about if possible to find a solvent person whom it may not 
inequitably fix with the responsibility, and finds him in the 
person next to the wrongdoer, the master who is profiting by 
the work. It is, I think, for the converse of this reason, that 
the master has been held not liable for the act of one who is 
not strictly his servant, as an ** independent contractor*' 
whom he has employed. There is not the same necessity to 
make him liable ; he chooses the contractor indeed, he pays 
the contractor, he profits by the contractor's work, but then 
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the contractor is considered able to answer for his own 
mischief^ and for the mischief occasioned by any of his 
servants. The case is simply not within the policy of the 
rule, they would say. In this conclusion, however, I do not 
agree. For it is too much to say that the contractor or sub- 
contractor is always a sufficient man; often he is not; and 
often it is difficult to determine, before all the evidence is 
given, where the negligence lies. I see no reason why the 
original employer should not in all cases be liable, with a 
remedy over against the person actually in fault, or the 
master of such persons. Such a rule would be simple, easy in 
practice, and just. But at any rate it is agreed on all hands 
that a master is liable to a stranger for the act of his servant. 
Then why not liable to one of his own servants ? Is it that 
the stranger does not share in the performance of the work, 
that the servant does ? that the stranger does not share in the 
resulting profits of the work, and that the servant does ? But 
by hypothesis, the suffering servant's share in the work is 
innocent; and it is assuming the whole question to say that 
he takes his wages as a consideration for the risks he has to 
run. Why should the existence of a contract with the master 
diminish the obligation otherwise resting upon him? Why 
should the servant who renders good service to the master be 
worse off than the stranger who renders none ? Contracts 
generally impose liabilities, not remove them. The leading 
case of Coffffs v. Bernard (1 Smith, Leading Cases) shows that 
even a gratuitous bailee is bound to take ordinary care of the 
thing bailed, by his servants as well as by himself; and further, 
that the passing of a consideration for the bailment only adds 
to the obligation. So in the ordinary contract of carriage, the 
Common Law as we have seen not only binds the carrier to 
take reasonable care, but makes him an insurer. Above all, 
in the ordinary case of the servant suing the master for per- 
sonal negligence^ the contract does not stand in the way. 

Then if it is not the mere existence of a contract, nor the 
share in the work done ; ought the entering into the service 
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UnAi the knowledge that riokB may arise from the negli- 
g^ice of the fellow-servants^ to bar the remedy against the 
master? Let us examine this. If entering upon the 
employment with such knowledge amounted to a want of 
reasonable care, I 6ould understand why it should bar the 
remedy : but it clearly does not ; the]l*e is nothing tortious or 
negligent in entering the employment with such knowledge ; 
snch' knowledge is simply inevitable. If, again, it be said 
that the knowledge of the risk operates as an implied 
vaiver on the part of the servant of all right to recover 
for injury occasioned by risks so known, as a consenting 
to his own wrong; — I answer, analogy is all the other 
way. The bailee knows the dangers his goods run in transit, 
the railway passenger knows the danger of his journey when 
he takes his ticket; yet their remedies under the contract 
suffer not lliereby. Even a stranger has some knowledge, at 
least must be presumed to have, of the dangers that may befall 
him on the highway, as from negligent driving and the like. 
But most of all, in the conunon case of the servant suing the 
master for personal negligence, there is antecedent knowledge 
of the risk, with full right of action in the event of the risk 
happening. On this point we have the following strange ob- 
servations from the Court of Queen's Bench, when invited to 
compare the two cases. 

" Though the chance of injury from the negligence of fellow- 
servants may be supposed to enter into the calculation of a 
servant on undertaking the service, it would be too much to 
say, that the rink of danger from the negligence of a master 
when engaged with him in their common work enters in like 
manner into his speculation. From a master, he is entitled to 
expect the care and attention which the superior position, and 
presumable sense of duty, of the latter ought to command.'' 
{Asktoorth V. Stanwix, 30 L. J., Q. B. 185.) 

The isimple answer seems to be, that a servant has a right to 
expect equally both of master and fell6w*-servant reasonable 
care, though care of different degrees ; and he enters on the 
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service with a knowledge of this rights but no less with a 
knowledge that both master and fellowHservant are mortal 
men, and either may fail in their duty. 

If I am right in this reasoning, the rule which deprives a 
servant of remedy against his master for injury by a fellow- 
servant, is not founded in strict law on the fact of a contract 
subsisting between the parties, nor on the fact of entering the 
employment with knowledge of the risks, but must rest, if at 
all, upon considerations of public policy ; on an opinion, that on 
the whole, in such cases, it is better that the servant should 
take the risk on himself. I submit that this opinion is 
erroneous, for the following reasons, which are simply a re- 
capitulation of the positions with which I began this paper, 
the statement of the general purposes of the law, and the facts 
characteristic of the relation of master and servant. 

1. The workman is a poor man, dependent for his daily 
bread upon his bodily exertions. If there is any person to 
whom the law should strive to give a remedy for innocent 
suffering, he is that person. And-we have seen that, in many 
cases, the law in other respects deals hardly by him. 

2. A rule making the master liable would stimulate him to 
take every care in selecting servants, and in superintending 
the work. The existing law exonerates a master simply 
because he is rich and delegates his office to a subordinate. 
Servants also would be induced by a change in the law to 
take greater care of their fellows, in order to avoid incurring 
the displeasure of the master. The statutory rule requiring fac- 
tory machinery to be fenced, which in effect makes the master 
often responsible for the negligence of one of his servants 
towards others, has been found to work well in this respect. 

3. The rule suggested is not open to the objection that it 
would be unfair upon the mast^, for the master, in fixing 
his rate of wages and his prices, may take into account 
contingent losses arising from accidents caused by workman 
to workman, as he now takes intQ account all other losses. 

4. The rule suggested would help to bind master and men 
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into a closer and more friendly partnership. The compulsion 
of law to take eyery measure for the safety of workmen would 
not only induce habits of carefulnessj but would co-operate with 
other influences to promote habits of kindly consideration from 
the master^ which in turn would bring better service &om the 
workman, and in all ways improve their mutual position. 

These are leading reasons for the change proposed. But 
to these I would add the following objections to the existing 
law. The existing law has introduced a qualification up<m 
the leading principle that a person is answerable for the 
tortious acts of his servants ; which in itself is an evil, unless 
necessary. It has further introduced subtle questions, of 
which the case of Holmes t. Clarke and other cases, {Abro' 
ham V. JReynolds, 3 H. & N. 143 ; Barton Hill Road Company 
V. Reidy 3 Mac Queen, 266 ; Barton Hill Road Company v« 
M^Guire, lb. 300,) promise an ample harvest, as to who are 
and who are not fellow-servants within the meaning of the 
role. And it has already committed this contradiction, that 
tlthough the contractor and his servants are not the servants of 
the original employer, {Reedie v. London and North Western 
Railway^ 4 Ex. 244,) as against a stranger, yet the servants 
of contractor and sub-contractor are held fellow-servants with 
one another and the servants of the employer, ( Wiggett v. 
Fox, 11 Ex. 837.) Not only equity therefore and public 
policy, but simplicity and consistency of legal doctrine are 
in &vour of the change. 

With these remarks I commend Mr. Ayrton's Bill to the 
approval of the Afisociation. I do not wish to exaggerate its 
importance. Compared with other matters affecting the 
working classes it is not important ; but it belongs to an 
important class. Statutory interference with trade should not 
be applied without much consideration, but modem experience^ 
as of our Factory Acts, Colliery Acts, Merchant Shipping 
Acts, shows clearly that positive enactments may be required 
to secure jus^e to working-men from their employers, an4 
may work most beneficially to all parties. 

T 2 
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abt. VII.— county court legislation. 

On the Working of the County Courts. A Letter to the Right 
Honourable Baron Westburyy Lord High Chancellor^ 
8fc. 8fc. 8fc. By Vigil. London : V. & B. Stevens & Co. 
1861. 

TTie County Courts^ Chronicle^ from January to December, 
1861. Vol. XIV. London: Crockford. 

-^HE grand legislative achievement of the present century — 
probably the most important that has been effected in this 
country during any century — is the establishment of the 
County Court system, by means of which justice is placed 
within the reach of every one, even the humblest individual, 
and the wrongs of the poorest obtain ready and immediate 
redress. Before these Courts were set on foot, or rather re- 
suscitated, it was predicted that it would be found impossible 
to live quietly and orderly with them. The only wonder now 
is, how we managed for so long to do without them. The 
period of fifteen years which has elapsed since these Courts 
were recalled into active operation has amply sufficed to test 
the success of the undertaking ; and has in fact converted into 
an established and thoroughly tried institution, what many 
denounced at its original introduction, as a wild, and hazardous, 
and altogether chimerical experiment. Not only indeed has 
the experience which we have had of the working of the 
system in question served to the fullest extent to falsify the 
numerous alarming, and apparently not ill-founded, forebodings 
of its enemies; but the most sanguine anticipations of its 
warmest friends have been far exceeded by the success which 
has been achieved. We congratulate this country, for ages 
80 tenowned for its jurisprudential institutions, on so important 
an addition to their number. And it is most gratifying to 
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reflect that the venerable founder of this latest and greatest 
of them all has lived to witness the established success of his: 
grand project, which we owe to his indomitable energy and: 
perseverance, and long<-8ighted legislative wisdom. Were this, 
the sole achievement of his very long and serviceable career, 
Ae nation would owe a lasting debt of gratitude to Lord* 
Brougham. 

That the County Courts possess the full confidence of the[ 
public as well as of the profession is amply proved by the very^ 
lai^e amount of business that is entrusted to them, and which 
every year goes on increasing, so that the adoption of these 
Courts is not from any mere love of novelty, or desire to try 
experiments in litigation ; but, on the other hand^ the more these 
Courts are tried, the more do they find favour with those who. 
avail themselves of them. The Legislature too, which may be^ 
supposed to reflect the opinion of the public, has on several, 
successive occasions re-echoed this acclamation of confidence, 
by the increase of jurisdiction which it has conferred on these 
tribunals, and by its constant readiness to impose new duties: 
on them, from the experience which it has had of the satisfactory 
and successful discharge of those with which they have already 
been entrusted. As a general rule, the business before them 
has been well done. It has been rapidly disposed of, which is 
a matter of great importance when the amount at stake is but 
small, and when the value of time to the parties is. greats 
That the decisions of the judges have in most cases given 
satisfaction, and been correctly made, is evinced by tiie com- 
paratively small number of appeals to the superior Courts 
against their decisions, and by the still smaller number of 
instances in which those decisions have been reversed. 

"Last year there were six circuits on which upwards of 
20,000 actions were brought ; on eleven the number varied 
from 15,000 to 20,000; and on twenty-eight, they ranged 
between 10,000 to 15,000. The total number brought in the: 
superior Courts being, as already stated, 97,568 only."— jtetor 
of Vigil y p. 17. ■ ■ . 
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A reference to the County Courisf Chronicle proyes this 
statement to be rather under than over the mark, for we there 
find that in one district alone, that of Birmingham, the cases 
last year amounted to ^^5,000 ; besides which man j of them 
were of considerable importance, counsel being engaged in 
diem, and intricate points of law mooted.* These observatioiis 
would probably be found applicable to other Courts, to 
Bristol, to Liverpool, and Manchester, where we hear that the 
work is not only correspondingly heavy, but correspondingly 
increasing. 

On the subject of appeals we are told that — 

'^ The Parliamentary returns disclose that during the first 
five years after an appeal was given in cases above £20, 
there were 32,954 cases tried before County Court Judges in 
which an appeal lay, — ^that there were but 142 appeals in all — 
that 43 only of the decisions were overruled, and that of late 
years the number has been considerably less ; ex. gr. in 1860, 
19 appeals were set down in the three Common Law Courts 
at Westminster, new trials were granted in 3, and judgment 
given for the appellant in one case only 1 " — Letter of Vigily 
p. 18. 

Considering the intricate questions of law brought before 
the County Courts, this is really wonderfuL And it is more 
astonishing still when contrasted with what takes place as 
regards, the granting new trials in cases tried before the 
Judges of the superior Courts at the Assizes, and their other 
sittings at Nisi Prius. 

There is, indeed, hardly any judicial o£Sce that requires so 
many and such varied qufdities for its satisfactory discharge 
as that of a County Court Judge. A knowledge of the 
principles of the law, of the cases decided in each department, 
of lihe mode of dealing with and testing evidence, of the manne 
of conducting examinations and cross-examinations, is essential 
to him. It is also necessary that he should have an extensive 

^* We have been informed that in the Birmingham disti-ict alone the cases 
will probably this year amount to 80,000. 
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knowledge of the world, bo as to be able to form a correct 
opinion of the character of witnesses frcmi their manner and 
deportment; that he should be acquainted Mrith the artifices 
and resorts of the advocates who come before him^ and that 
he should be endowed with a readj perception, and a sound 
judgment, and above all a complete command of temper. A 
judge of a County Court should, moreover, be courteous in his 
demeanour, but he must not be too compliant ; and he ought 
to be afiable, but on no account to be too free, either with 
parties or practitioners. How few persons possess many of 
these desirable qualities. Yet an efficient County Court 
Judge ought to be gifted with the whole of thenu What 
other judicial office, we may inquire, demands so many, and 
we may add such rare, qualifications for its adequate fulfil- 
ment? Indeed, the requisites to make up a very respectable 
eccupant of the woolsack are hardly so numerous. Divers 
very eminent and much lauded Chief Justices, who have 
passed through their career and been gathered to their fathers 
with the good opinion of all mankind, have not been blessed 
.with a tithe of these endowments. For a Commissioner in 
Bankruptcy we might dispense with half the catalogue of 
.requisites which we maintain to be essential in a County 
Court Judge; and yet Bankruptcy Commissioners receive 
much higher salaries than County Court Judges, while the 
duties of the former are less onerous, less complicated, less 
diversified, and require far less legal knowledge than do 
those of the latter. That sixty persons should be found who 
are all more or less capable of discharging, and do satisfactorily 
exercise the important functions of County Court Judges, is 
more than, according to every calculation that might guide us 
in matters of this sort, we ought to expect ; and yet that such 
is the case the efficient working of Ihe system amply proves. 

We fear, however, that there is some reason for the com- 
plaint made by yigil,-^in his very able and well written pam- 
phlet, which displays the fullest acquuntance with the opera- 
tion of the whole system, and discusses each point with great 
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ability^ and what is still better^ with conaijdenible fairness aad 
candour, — as to the jealousy of the County Courts entertained 
by some of the rival institutions in the kingdom^ and of the 
difficulties that the former have had to encounter in conse- 
quence of this, which renders their success both the mor^ 
astonishing and the more complete. This feeling, moreover, 
really constitutes of itself a proof of the success of the County 
Court system, involuntary indeed, but most forcible aod 
most valuable. 

'^ The attempts to strangle the local court system in its 
birth being foiled, indirect and insidious means were resorted 
to in order to check its growth and impair its usefulness. 
The combined influence of a Home Secretary and an Attorney-'' 
General, who did not disguise their hostility, tended for a long 
and critical period prejudicially to affect it. The abstractioa 
of business from the Common Law Courts at Westminster 
caused by the new tribunals, was so great, that unwonted 
exertions and skill were required and employed to avert th^ 
reduction of the number of Judges from fifteen to the old stan- 
dard of twelve. Commissioners were accordingly appointed 
in 1850, to inquire into the process, practice, and systen 
of pleading of the superior Courts at WeiMminster. They, 
with unprecedented despatch, presented their first report in 
1851 ; on that report forthwith was framed the Common Law 
Procedure Act, which passed in 1852, With like celerity^ 
the Bules of Practice and the Scale of Costs founded on that 
Act, and skilfully adjusted to allure practitioners to the afanost 
deserted Courts, were published on the 11th of January, 1853» 
The exorbitant fees at first exacted by the Treasury in the 
new Courts, served to scare away many suitors legitimately 
belonging to them, who had aa yet to learn the fatal distino- 
tion between costs and fees. Subsequently the powers to 
enforce pajnnent from dishonei^t debtors alter, judgment, were 
mischievously curtailed. The Coujrts a^ Westminster leant 
their aid, more or less, to discredit the new tribunals. Certaav- 
anes and Prohibitions were freely issued. The Ju^es were 
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Ireated with oontomely. Their saiarieB were reduced below 
that of inferior functionaries and subordinate officers of other 
Courts of law and equity. Candidates of rank^ standing, and 
experience were passed over, and men comparatively unknown 
were appointed to the Bench." — Letter of Vigil, pp. 4, 5. 

These facts need no comment. We may, however, in passing 
remark, that to the establishment of the County Court system 
the <30untry owes not only the direct benefits which it has 
reaped therefrom, but in addition to this — which is what its 
piopounders, we venture to say, never calculated upon — it 
has had the effect, which nothing else could have achieved, of 
simplifying, expediting, and cheapening the proceedings in the 
superior Courts, which cannot fail to be productive of con- 
sequences the most beneficial to the whole community. 

Yet, notwithstanding the improvements which, thanks to 
tke County Courts, have been made in the proceedings of the 
laperior Courts, the public, in their wilfulness or their 
wisdom^ be that as it may, do still evince a very decided 
preference for the former; and hence has arisen the demand 
for extending the jurisdiction of these Courts, so as to render 
them still farther available for disposing of much of the busi« 
ness which is at present conducted before the Courts in 
Westminster HalL Indeed, the popularity of the County 
Courts has exposed them to perils of a kind very different to 
ihose to which we have adverted, and to which they were 
liaUe on account of the prejudices raised against them. 
Having escaped the danger of dying from starvation and neglect^ 
they have now to encounter the more trying calamity of being 
exposed to danger through over-feeding. They have scarcely 
been cured of consumption, when they are threatened with 
apoplexy. The public, and their representative, the Parlia- 
meat, appear to think that having done well everything which 
they have been entrusted to do, they can do well everything 
else of whatever nature, and however arduous in its undertaking, 
which they may be called upon to perform. It is recorded of 
the Druids whom Ctesar found in this country when he 
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invaded our shores^ that they were at once the Imrgbr^ea 4$f 
the people^ die instructors of their josa^^ &mr «iHrxt«sl 
teachers^ Ibeir legal ooimisellorB^ thm^ medieal advisers, their 
jBORciaais, their philosophers, and their poets. We beUeve that 
the House of Commons at the present day, would, without eeru- 
pie, impose duties nearly as multifarious upon tiie Gounly Court 
Judges. That new and important duties, and that to a great 
extent, may be imposed upon item, and with considerable 
^vantage both to the community at faurge, and the suceess of 
tiie County Court system, we have not a doubt. The difficulty 
is to determine how to proceed in this matter so as to attain a 
practical result; to extend the advantages of the system 
without impairing its ^ciency ; to effect the good aimed at, 
without producing results that may mar what has already 
been achieved. 

The primary object for which the present County Courts 
were established was, the recovery of debts of a certain 
amount and of damages for acts of a certain description. 
We think it extremely desirable that, in legislating for the 
improvement and extension of these Courts, this primary object 
should be always kept in view. There are also, no doubt, 
certain functions wholly unconnected with these primary duties, 
which they are fully capable of discharging. A question, 
however, arises, when proposals of this kind are made, whether 
these new duties will not interfere with those for which these 
Courts were established, and whether there are not other 
tribunals in the country which are quite as capable, if not 
better adapted to discharge them. Some time ago, the Legis- 
lature conferred on the County Court Judges jurisdiction 
over charity estates to a certain amount, and in certain cases. 
It was also proposed that they should discharge the duties now 
performed by the revising barristers. Some persons have 
thought it desirable that they should have jurisdiction in 
ecclesiastical and testamentary suits. It has, moreover, been 
urged that these Courts are well adapted for the disposal of 
criminal cases. For jurisdiction in equity, more especially 
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18 n^gudB tnufts to a certain amount^ they are by many 
^xattiiered to be peonliarly fitted. EW mnne time> tibey have 
enrmed Ite fimetiinB ef ^ CesirlBlbr the Bel^ 
Debtors; and during the 4ast wnieii of Pariiniient, Ike vev 
Bankruptcy Act, which abolished the distinction between 
bankmptoy and insolvency, converted these Courts into 
Bsnkruptey Courts as well as County Courts. Proposals too 
numerous to detail here have, at different times, been made 
f(Hr increasing the duties of the County Court Judges ; and 
in addition to all ihese, it is urged that a general extension of 
tlwr }uriad]ction, so as to enable them to try cases of every 
descriplioii and of whatever amount, should be effected. 

We fear there is no inoonsideralde danger of impairing the 
efliciency of these Courts by the multipfieity not only of different 
duties, but of duties so opposite in their nature as to require 
minds of a totally different order and mode of education 
to discharge them. There is probably, indeed, no principle 
better estebUshed than the axiom, that in order to attain 
excellence in any one department or calling, it is essential 
for the person following it to devote to it exclusively his 
whole atteption and energy. This is true alike as regards 
Ihe various professions in which the learned engage, and the 
occupations which are followed by those who are busied in 
less aspiring avocations. But of all the different professions to 
which this principle applies, it is especially true as regards the 
law. Every one at all conversant with the mode in which 
this profession is carried on, must be aware into how many 
departments it is divided, the practitioners in each following 
only the particular line to which they have more immediately 
devoted themselves. Thus, one barrister devotes himself 
entirely to equity, another to common law, another to crimi- 
nal law, another to conveyancing, and another to civil law. 
Among the attorneys, indeed, the same division of studies 
and labours is not made, — ^though, even here, in the larger 
firms, particular departments of practice are assigned ex- 
clusively to the management of particular partners or clerks. 
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— ^because they are not expected to attain the same profound 
acquaintance with the law that the banister possesses, who 
follows only one department, inasmuch as on all questions 
of importance the attorney refers to a barrister practising in 
that particular department, for his advice and assistance, 
in a branch of law with which he is supposed to be peculiarly 
conversant. A corresponding division of duties and of labour 
is adopted by the Judges on the bendbu Particular Judges 
who are most conversant with that bmnch of law, preside 
in the Common Law Courts, others in the Courts of Equity, 
others in the Ecclesiastical Courts. From both the Judges 
and the Bar thus devoting themselves each to one particular 
department only of their profesrion, are they enabled to attain 
that complete knowledge of it which capacitates them to 
discharge their duties with so much satisfaction, and which 
gives the profession and the public such entire confidence 
in their decisions. 

We must confess, therefore, that it is not without some 
apprehension that we have regarded certain of the proposals 
alluded to for "extending," as it is wrongly termed, the 
jurisdiction of the County Courts; but Ihe real object of 
which is to change the nature of their duties, and to impose 
upon them such a variety of functions that no individual of 
ordinary acquirements can possibly discharge them in a satis- 
factory manner. It is surely better that certain work of great 
importance should be well done by these Courts, than that a 
vast variety of duties, many of which can much more efficiently 
be performed by other officers, should be done very badly. 
This multiplication of the duties of the County Court Judges, it 
appearsto us, is calculated to impair their efficiency as Common 
Law Judges,, in proportion as their attention is diverted from 
their direct duties. Even should the Judges themselves consider 
that they are compensated for this addition to their duties, 
and to the perplexity of them, by an increase of salary — a 
proposal which, however, we do not recollect, reasonable 
as it is, to have been put forward — ^yet no compensation 
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to the suitors in their Courts for having inferior justioe 
dealt out to them^ is thereby secured. In pretty exact 
proportion^ howeyer^ as the avocations of the Judges are 
varied and multiplied^ will the relative sldll with which 
each is performed^ be diminished. Instead of having a certain 
number of good Common Law Judges dispersed through 
the land to administer ju8tice5 we shall really have justice 
"indifferently ministered" by a number of State servants* 
of-all-woric. It cannot be concluded that the country would 
be benefited by such a change as this. Nor is the savings 
if any^ to the public purse which may be effected by such 
an amalgamation of the duties of a number 6f different 
functionaries, to be put in competition with the evil which 
must necessarily result from having the law inefficiently 
administered in these Courts, which are now both the 
principal and the most satisfactory tribunals for the disposing 
of justice existent throughout the empire. 

Our desire, nevertheless, is not by any means to resist 
all change^ or all extension of the jurisdiction of the County 
Courts ; on the contrary, it is our wish that great changes 
should be made, and that their jurisdiction should be ex* 
tended very widely; but at the same time, we hold that 
it is very important, nay, essential, that these objects should 
be carried out in such a way as that the efficiency and utility 
of these Courts may not be impaired, but increased« And 
this we contend there is no real difficulty in effecting. 

The first and most natural of the proposals for extending 
the jurisdiction of the County Courts, is to take off all 
limit as to the amount of the causes of action to be tried 
before them, and to give them jurisdiction in cases of every 
description, even in ejectment. This, we believQ» might safely 
be done. '^Indeed, vigorous efforts are now made to carry all 
the business that can be transacted there, from the Gourts. 
of IWestnunster and Assize to the County Courts, which 
proves the confidence that the precession and the puMic feel 
in the former. The adoption of tins proposal wouId> of 
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oourae^ at once greatly increase the buainess of the County 
Courts. They would^ in fact^ at once become the principal 
Courts in which all county actions would be originally 
conunenced, and which would only be carried to the Courts 
in Westminster Hall in the event of an appeal. This measure 
would^ moreover, add greatly to t)ie duties of the Judges, 
as not only would the number of cases to be tried before 
them be much increased, but the importance of their decisions 
would be considerably greater, as larger interests were at 
stake. Questions of law of greater intricacy would also 
be mooted, as advocates of the highest attainments would of 
course be retained in these important cases. Such a measure 
as this would, almost of itself, prove effectual to guard against 
the danger to which we have adverted, of imposing a mul^ 
plicity of foreign duties on the County Court Judges, as it 
would, in such a case, be simply impossible, — unless, indeed, the 
power of Parliament can considerably lengthen the duration 
of each day, and add proportionately to the power of endurance 
of fatigue, both mental and bodily, of which our frames are 
capable, — ^that any such extra duties could be undertaken 
by them. 

Perhaps it would be well, in the first instance, as a pro- 
bationary measure, to give the County Courts concurrent 
jurisdiction with the superior Courts in all cases, and of 
whatever amount, so that parties might have the option of 
resorting to whichever of these tribunals they deemed pre- 
ferable. If after a trial of some years, a decided preference 
was shown for the County Courts, process in the superior 
Courts might be abolished in all cases of actions originally 
commenced, and they would then be resorted to only in cases 
of appeal froi|i the County Courts. 

The Qsext of the proposals relative to the extension of the 
jurisdiction of the County Courts is tiiat which would confer 
on them jurisdiction in equity, to a certain limited amoimt, 
of course, at any rate at first. To this we see no objection 
whiltever, either as regards the Courts themselves, or the 
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country for whose btaefit they were institutedi We do not 
thmk that the required attention to the principles of equity 
would at all impair the e£5iciency> or interfere with the ac- 
quirements of the Judges as regards their Common Law 
knowledge. Indeed, a fusion of law and equity is thought 
desirable by many, and an acquaintance with the principles 
which regulate one branch of the system is often of important 
service in elucidating the rules applicable to the other. More 
especially in the cases of Wills and Trusts, where the property 
is but small, it would frequently afford very serviceable relief 
to the parties interested, and which they can obtain in no 
other way. Considerable dissatisfaction, indeed, has for a long 
time existed, both among the profession and the public, with the 
present state of the law as regards trustees and executors, 
and the liability, on the one hand, of \h& latter to suffer losses 
from error or neglect of which they were unconscious ; and 
die difficulties, on the other, which people of small means 
have of obtaining redress when their property is in the hands 
of dishonest, or ill-advised trustees or executors. Great ad- 
vantages would result if jurisdiction in cases of this sort, to a 
limited extent, say £500, were given to the County Courts, 
before which speedy and cheap redress might be obtained, 
and many poor families, who are now in reality without any 
redress at all, might be saved from ruin. 

A suggestion has been made to us, which we lliink is 
deserving of grave consideration, that it is very desirable that 
some relaxation should be made in the law which prevents 
partners suing one another. This rule has in many cases before 
the County Courts been found to operate unjustly, especially 
in those instances where members of the same club or society 
have been prevented from recovering the just claims due from 
one member to another, as also in certain other cases. We 
hope that this matter will receive the attention of those who 
are disposed to frame legislative measures on matters con- 
nected with the County Courts. 

It has been farther proposed, that jurisdiction in criminal 
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casefi should be given to the Countj Courts. As nearly all thos^ 
barristers who practise at the Common Law bar^ and aU the 
Common Law Judges, occasionally have to do with the triate 
of criminals, the conferring on the County Court Judges juri»^ 
diction in cases of this description, does not appear so foreign 
to their other duties, or so inconsistent with the efficient 
discharge of those duties, as many other proposals which hare 
been made. 

It is probable, moreover, that it would be only now and then, 
and on special occasions, that the Judge of a County C6urt 
would be called upon to act in this capacity. The Legislature 
already empowers County Court Judges to qualify as magis^ 
trates, probably with the view of at some distant period or 
other conferring upon them directly criminal jurisdiction^ In 
a great many instances. County Court Judges are actively 
engaged as county magistrates, and some of them preside at 
the Quarter Sessions in their districts. If the proposal is ever 
carried out, which we hope will be the case, of promoting the 
Judges of the County Courts to seats in Westminster Hall> 
it is important that they should have some experience in tJi6 
administration of criminal justice. 

It has occasionally been suggested by correspondents of the 
very useful and intelligent periodical before us, the County 
Courts^ Chronicle^ that a transfer should be made to the 
County Court of such part of the jurisdiction of the present 
local Ecclesiastical Courts as relates to matters of a secular 
character. This, however, appears to us objectionable, on the 
twofold ground that the duties which it would involve ftrd 
wholly foreign to, and would too much interfere with, A^ 
regular and legitimate duties of the County Court Judges ; 
and that the duties belonging to the Ecclesiastical Courts are 
much better performed by the officers of those Courts than 
they can ever be by those of the County Courts. The pro*- 
posal for transferring to the County Courts the revision of tii# 
lists of voters at elections, appears to us to be too absurd and 
too unpraotioable to need disoussion here. 
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Jnrisdictioii in bankruptcy having been already conferred 
on the Countjr CourtB by the Legislature, it ie ueeless now to 
inquire whether such a measure is desirable or not If, how- 
ever, an extended jurisdiction, both legal and equitable, is 
oonferred on the County Courts in the way which we have 
suggested, it appears impossible that they should continue to 
exercise the functions of Courts of Bankruptcy also, more 
especially as we hear that the bankruptcy business, as well 
as the ordinary, or what we will venture to call the proper 
badness of these Courts, is greatly on the increase. This we 
know to be ihe case in one large town in the Midland 
counties^ in which ihere is a Bankruptcy Court established, 
with a resident Commissioner. The ultimate result of all this 
will probably be, more especially when the entire business of the 
Bankruptcy Courts merges into the County Courts, as it even- 
tually must do, that certain of the County Courts will be wholly 
engaged in the disposal of bankruptcy business, as the or- 
dinary Courts of Bankruptcy now are, while the remaining 
County Courts are occupied in their legitimate duties. Should 
this be the case, perhaps it may be found desirable to unite 
the equity with the bankruptcy business in particular Courts^ 
and which may be presi^d over by Judges who have more 
[Nurticularly turned their ottc^ntion to equity, while the Judges 
of the otlier Courts are selected more exclusively from the 
Common Law bar. 

A proposal was some time ago made by Lord Brougham 
for rendering the appeal from th^ decisions of the County 
Court Judges to the Judges of Assize, instead of to the Judges 
aitting in Westminster Hall. This plan is very deserving of 
serious coiudderation^ md it appears to us to possess several 
important advantages. lu the first place, it would be in 
strict aoeordance with the priiicilple of the County Court 
system — in bringing home justice to every man's door^ and no 
one would then be required M> go out of the ooui^y tp obtain 
Snal redress for his wrongs. In the, 9exi place, w}MLt is in 
further a^scordance with the County Court, syiitem, much 
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expense would be saved by this plan in the conveyance of 
witnesses^ where these are required, and in the journey to 
London and back of the parties to the suit. Both the Judges 
of Assize would of course sit together to hear the appeal; 
and where it was thought desirable, a new trial would take 
place before one of the Judges of Assize, and a jury as welL 
Indeed, if the extended Common Law jurisdiction for which we 
contend, were given to the County Courts, we imagine that 
eventually the whole civil business of the Assizes would be 
confined to the hearing of appeals from the County Courts, 
and of new trials of cases where the parties desired to have 
the matter reheard before an Assize Judge, and jury, and 
when they would also be able to obtain the assistance of the 
circuit bar. 

One very desirable and very important alteration with 
regard to the County Courts, and which we hope to see 
speedily efiected, is that which relates to the optional clauses, 
ue. s. 17, in 13 & 14 Vict, c. 61, which provides that " if both 
parties shall agree by a memorandum signed by them or their 
attorneys, that the County Court shall have power to try any 
of the actions in which the sum sought to be recovered shall 
exceed £50, the Court shall have jurisdiction to try such 
action." The clause in question is, however, made nearly 
inoperative by the obstinate refusal to allow the proceedings 
to commence at all events, and only to be discontinued upon 
Ae opposite party declaring his dissent. It is, of course, 
often difficult and indeed impossible, to obtain a positive 
assent from an opposing party, — whose main object and desire 
are to throw every impediment which he can on the pro- 
ceedings that are being carried on,--<reven though that assent 
may imply nothing, and lead to no concession or compromise. 
On the other hand, if a positive dissent only were required in 
order to stay proceedings, there cannot be a doubt that in 
many cases where they are now stopped for want of an assent, 
they would be allowed to go on without interruption to the 
end of the suit An alteration such as we suggest, would, we 
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have no doubt, bring manj yerjr important cases into the 
Connly Courts bj tacit consent, which are now excluded bj 
the mie requiring a previous decUired assent. 

Considering the great difference in the duties required to 
be discharged by the various County Court Judges, alike as 
r^ards their comparative diBSculty and their onerous nature, 
according to the districts in which they are placed, it does 
seem to us very desirable that some distinction of rank, 
corresponding with what we find among the Judges of all the 
other Courts, should be established. For instance, the legal 
knowledge and experience, as well as the amount of labour 
required of a Judge of a County Court at Bristol, Birmingham, 
or Manchester, where mercantile and other cases of great 
importance are frequently tried, and where intricate questions 
of law are argued by barristers of great ability and learning, 
are very different to those which are requisite in a Judge in 
one of the rural districts, where the cases are usually of the 
most ordinary kind, and where, except on special occasions, 
either the parties themselves, or the humble village legal 
practitioner, appear in court A division of rank is on many 
accounts moreover desirable, both as a stimulus to exertion, 
and as affording the best means of providing for offices of each 
kind, men suitable in all respects. We also think that in addi- 
tion to this plan, or it may be, in substitution of it, an occasional 
and partial change as regards the circuits of the County Court 
Judges, withovt necessitating a change of residence, might in 
certain cases be found beneficial, and might serve to relieve 
particular Judges whose labours are more arduous than are 
those of their brethren. Thus, the County Court Judges within 
the same assize circuit, and those for town and country 
districts lying near tc^ther, might so interchange, while the 
registrars being tiie same for each court, all the local informa- 
tion necessary for the Judge to possess would always be 
obtained. Another advantage resulting from this plan is, 
that the effect of a^y particular prejudice against a Judge 
in a particular district, arising perhaps from accidental causes, 

IT 2 
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and only temporary in iU nature^ would then fail to be 
prejudicial; as, on the other hand, any bias on hie side as 
regards particular parties or advocates, would cease to be 
productive of any evil consequences. Possibly, in many 
cases, the real evil here* is not the existence of the prejudice, 
but the suspicion of it by the public. And, perhaps, this is 
quite as detrimental to the ends of justice, as the actual 
existence of the thing itself. The constant change of circuits 
by the Judges of Assize has, no doubt, operated beneficially in 
preventing the harbouring of any misgivings of this kind. In 
the case of the Judges of the County Courts, it appears even 
more requisite than in that of the others. 

One of the most important proposals relative to County 
Court Legislation which has been mooted in both Houses of 
Parliament, and which has, we believe, in every instance been 
favourably received there, is the promotion of the County Court 
Judges, those only of course who have proved themselves fit 
subjects for such advancement, to seats in Westminster HalL 
By making County Court Judgeships the regulai^, and indeed 
the only road to higher promotion, we should secure the first 
judicial talent for these tribunals, and the superior Courts 
would, in turn, derive the great advantage of having none but 
tried men appointed to preside there. As tilings now are, 
many a man when promoted to the bench is found to be 
greatly wanting in those important qualifications which are 
most desirable, and indeed essential in a Jud^, altiiough his 
skill as an advocate was unquestioned. What exeelledt 
preparation, moreover, for the higher duties of a Judge in 
Westminster Hall, does the practice of sitting as a County 
Court Judge afford, especially in places where the business is 
so large and so important as it is at Liverpool, Bristol, 
Birmingham, Leeds, and other great towns. Experience of 
the most valuable kind is acquired by the County Coturt 
Judges as regards the mode of receiving and dealing with 
evidence of each kind, and, above all, of applying its prin- 
ciple to the cases they have to try. In addition to this. 
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many of the Countj Court Judges were early promoted to the. 
bench, and before they had the full opportunity of evincing the 
l^al acquirements and abilities which distinguish them. It is^ 
moreoTer, forcibly remarked in the pamphlet before us : — 

<« A notion is gaining ground that to accept a County Court 
Judgeship is at once a bar to farther promotion^ an acknow-* 
ledgment of inferiority^ and an abnegation of all hopes and 
aspirations for professional advancement ; a mischievous doc^ 
trine, which, if not promulgated or openly avowed by autiiority , 
is acquiring a pernicious credence in Westminster Hally 
sanctioned, as it is, by an unbroken custom of fourteen years." 
— Vifftlf pp. 6, 6. 

For the duties of Judges of As^e on the criminal side, the 
County Court Judges have gained experience by their offir 
(dating as recorders and county magistrates, as well as by the 
habit of applying evidence in the various civil cases which 
come before them. 

Closely connected with*, this topic, is the proposal that the 
Judges of the different County Courts, whether holding rank 
or not, should in all cases be included in the commissions of 
assize on tiie different circuits of the superior Judges, according 
to the districts in which such County Court Judges are located. 
This plan appears to us to possess many and important advan* 
tages ; and it will be most valuable as a preparatory measure 
should the promotion of the County Court Judges to seats 
in Westminster Hall ever be adopted as a system, which we 
would hope will ere long be the case. The proposed measure 
would also be in many respects highly conducive to the 
administration of justice upon the circuits. At present, the 
Judges of Assize are obliged occasionally to have recourse to the 
Queen's Counsel and Seijeants on the circuit to sit for them, 
both at Nisi Prius and on tiie trial of offenders. But this is 
always more or less attended with the evil of delaying the 
business in which those particular counsel are engi^ed, tb the 
inconvenience and cost of their own clients ; besides which^ 
prejudices are often created in the public mind as regards the 



280 County Court Legulatioh. 

administration of justice when they see a barrister one dajr 
sitting as a judge to try offenders^ and to decide between 
litigants, and the next day appearing in the same court as an 
advocate in a cause, or to defend or prosecute prisoners. 
Indeed, the evil of such a system has not only been adnutted, 
but the practice itself has been condemned by the Legislature, 
as regards the County Courts, and an Act was some time ago 
passed, which we regret to observe was not sufficiently strin- 
gent to prevent its being occasionally broken through, prohi- 
biting barristers from presiding as Judges of the County Courts 
in those districts where they practise. That which is bad in 
principle in the County Courts, must surely be more or less so in 
the superior Courts also. Indeed, it is even more essential to 
adopt every precaution to prevent a suspicion of injustice in 
the superior Courts, where interests of the utmost importance 
are decided upon, and trials involving life as well as liberty 
take place, than it ever can be in the County Courts, highly as 
we estimate tiie value of the latter tribunals. 

As a matter of justice, it does appear that some increase in 
the salaries of the County Court Judges ought to be made, 
considering more especially how vast have been the additions 
to the labours imposed upon them since the system was 
originally established, and their salaries were fixed at £1,200 
a year. A revision of the scale of salaries ought also to be 
made; and as we have advocated a distinction in rank between 
the different Judges, corresponding with the importance and 
onerous nature of the duties imposed upon them, so ought there 
to be also a corresponding difference in their salaries. Had tiie 
County Court Judges been paid by fees instead of by fixed 
salaries, as originally intended, tiiey would each have been 
fairly remunerated according to the labours tiiey performed. 
The only apparently valid argument against paying to the 
County Court Judges the proper amount of salaries to which 
they are entitied, is the bare assertion that competent men 
may be found to accept the office at the present rate of 
remuneration. The late Mr. Cobbett used to say that he had 
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aereral honest men among hia oonstitaents who were willing 
to undertake the duty of Speaker of the House of Commons 
at the moderate sakry of three hundred a year. In common 
consiBtency, if the House recognises the soundness of Mr. 
Cobbett's principle in the case of the County Courts^ why 
should they not follow it out in that of their own Speaker ? 
We believe^ howeyer^ that the promotion of the Judges of 
the County Courts would do more to secure the acceptance of 
the office by efficient men^ than any amount of salary that 
could be given to them. 

On many accounts, we have often wished that the County 
Court Judges were not altogether excluded from seats in 
Parliament. A few of them would be most desirable there, 
not only for the purpose of County Court legislation, but as 
the most practical and experienced guides in all matters of law 
reform, to say nothing of the acquaintance which a County 
Court Judge obtains, and could bring with him to that House, 
of the wants and wishes of the community generally. The 
Metropolitan County Court Judges might, surely, be relieved 
from this disability. Those in the country could not, of 
course, without difficulty and inconvenience, be very regular 
in the discharge of their duties ; and this circumstance alone 
would prevent the majority of them either from being elected, 
or desiring to become members. Most heartily do we also 
wish that the legal profession, and above all the County 
Court Judges, especially the latter, would co-operate more 
together, or rather co-operate at all, in the origination and 
support of measures such as of those to which we have alluded. 
The country, and the Parliament]|too, is heartily on the side 
of the County Courts, as regards conferring on them the 
extension of their jurisdiction, the promotion of their Judges, 
and the fair remuneration of them too for their arduous labours. 
Let them do justice to themselves, and the nation will soon be 
ready to do them ample justice. 

We have spoken of the County Court system as a new 
institution. But the County Courts themselves are, in reality, 
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hj far the most ancient of all the lame-'honoared jurispradentiid 
institutions of this nation* In the rude days of our Saxon 
forefathers, when the Parliament was yet unfoitned, or at any 
rate existed, if it existed at all, in a state of chaos, as a mere 
assemblage of men of rank and influence who met tc^ether of 
their own consent, when and as they chose, these venerable 
tribunals were in full force and steady operation, and had 
Qognisance of all suits, ecclesiastical as well as civil, through- 
out the country. Long anterior to the Courts of Westminster 
Hall, the County Courts were recognised as the chief, if not 
the sole resorts for die redress of injuries in this land. 
For ages before the Chancery sprang up, they meted out 
rude but impartial justice to all the eager suitors who 
flocked to their portals. Of what fierce encounters, not only 
forensic, and not always bloodless, have these Courts been 
the arena?* Of what scenes of rapine and of violence would 
their records tell, had they been handed down to our day? 
Could the true history of the County Courts from their 
earliest foundation be now unfolded, what a romantic page 
would be added to our national history? What narratives 
of valiant contests for rights and for liberty, barons opposing 
their vassals, and villeins rising against their liege lords, 
would be related ? Of late years, indeed, these once flEunous 
tribunals for the dispensation of justice had almost fallen 
into decay. The outward structure was in ruin, though the 
deep-laid foundations remained secure. The massive walls 

* If the newspapers and the reports of bystanders inform us correctly, 
some of the contests in the County Courts at the present day are not 
entirely bloodless. Indeed, it would seem as though that ancient- ordeal, 
the wager of battle, had been revived here, after having been abolished by 
Act of Parliament in consequence of the famous case of 22. v. Thornton, Every 
now and then a civil suit in the County Court is re-contested physically, we 
might say uncivilly, as soon as the Judse has disposed of the matter, and we 
regret to hear that the fair sex not unmquently figure in these encounters. 
The employment of women has long been adopted as the advocates in these 
Courts, where the men very often send their wives to plead for them, which 
they do with an eloquence, and we will be so ungallant as to add, with an 
acnmony, which the ruder sex cannot command. One learned County 
Court Judge informs us that though he has but very few wigs before him, he 
is honoured by a full attendance en silk gowns ! 
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sfill stood finn^. haying resuted the storms and the assaults 
of sQCcessive ages; and they occasionally yielded shelter to 
waaiderers who there soc^ht refuge in the hour of need. On 
these venerable foundations has lately been upraised the 
important structure which we have been contemplating, 
where we observe with astonishment and admiration^ how 
dexterously, how wonderfully, and yet therewithal how 
comjdetely this ancient and time-honoured institution has 
been made to answer all the exigencies of our own day. 
That which to casual beholders seemed to be ci^mbling into 
dust, has, as by the magic art of an enchanter, sprung up into 
a strong and stately fabric Framed during a period so rude 
and barbarous, that all traces of its early history have been 
lost in the darkness of antiquity ; it is, nevertheless, now 
found to be peculiarly and completely adapted to all the 
complicated requirements of an age of extensive refinement 
and advanced civilization. 



Art. VIII.— the SOCIAL SCIENCE CONGRESS. 

National Association for the Promotion of Social Science, 
London Meeting ^ 1862. Addresses of the President^ and the 
Presidents of Departments, London : Emily FaithfulL 
1862. 

CilNCE the establishment of the National Association for the 
Promotion of Social Science, we have yearly chronicled in 
the Law Magazine the proceedings of that body at the 
Annual Congress. Our notice on the present occasion will be 
necessarily more detailed, as this great gathering of legis- 
lators, jurists, and statisticians has now been held at our own 
doors, and has created an interest in their labours hitherto 
unknown in the metropolis. The order of proceedings, 
moreover, presented more than one point of special interest 
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to the profession: the ancient abode of the law^ the venerable 
Hall which has witnessed so many generations of lawyers^ 
was thrown open to the Association ; the Judges extended 
their approval by altering the time of the sittings at Guildhall^ 
so as to avoid any interference with the sections^ to whom 
that boilding with the adjoining courts had been granted by 
the Corporation ; and no small proof of the influence which 
the law is destined to exert over our social polity is found in 
the fact, that the profession furnished to the Congress its 
President, three out of the six Presidents of Departments, 
at least one-half of the other officers of the Association, and 
we might probably add an equal proporticm of its most active 
and eminent members. 

The soiree in the Palace at Westminster, when some three 
thousand votaries of Social Science were congregated in the 
Houses of Lords and Commons, in the lobbies, and the great 
Hall, was unquestionably one of the most brilliant spectacles 
that has ever been witnessed in London, and in its entire 
circumstances unique, and likely to remain so. We are not 
aware that Westminster Hall, during its centuries of existence, 
had ever before been lighted up for a festive purpose ; it was 
stated indeed in several of the newspapers at the time that the 
soiree was the first occasion of the kind since the coronation of 
George the Fourth; but the memory of the writers of these 
paragraphs must range over a shorter period than our own, or 
they would have known that the coronation banquet of that 
sovereign, as of his predecessors, was held by daylight Nor 
is it probable that the Hall was ever intended for noctuntal 
display ; the banqueting hours of our ancestors kept pace with 
the sun, and though some iron hooks, apparently for lamps or 
cressets, are still discernible in the woodwork of the roof, it is 
more than doubtful whether in former times the HaU could 
have been lighted for real use. In fact, the difficulty of ade- 
quately illuminating this vast chamber of the Plantagenets, 
who in their architecture, as in their polity, aimed chiefly at 
the commanding and the grand, constituted the chief obstacle 
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in the preparations for the soiree, and was at last not com- 
pletely overcome. The six brass gaseliers which have been * 
erected by the Board of Works since the Hall was made the 
entrance to the Palace^ serve only to create a dim obscure, 
through which the honourable Commons not inappropriately 
pass to their legislative achievements within. Social Science 
demanded an ampler light, and fortunately the wooden models 
of the existing gaseliers were found in store, and were placed 
at intervals so as to double the illumination. Even so, and 
with the addition of a brilliant array of candelabra on the re- 
freshment table, which extended down one side of the Hall, 
the space seemed scarcely lighted, so absorbing is the massive 
gloom of the roof. Enough was done, however, to bring out 
the framework of the caifved oak above, and to show well the 
flags and plants which relieved the bareness of the walls, while 
the strains of music and the hum of thousands served even 
more completely to transform the customary aspect of West- 
minster Hall. Few could have looked on the place in its 
gala dress of that evening without some thought, however 
passing and imperfect, of the great events with which it will 
ever be associated, and which to the historian and the jurist 
people its empty space, not so much with any local recollec- 
tions as with the image of our English history. 

But we must proceed to the less brilliant, but more useful, 
work done by the Association at its business meetings. The 
addresses of the Presidents lie before us, published separately 
in a convenient .form, and consequently accessible to the 
general public at the present moment ; we propose to extract 
from them those portions which are likely to be of the most 
interest to our readers. Lord Brougham's opening address, 
delivered in Exeter Hall, was not unworthy of his fame. It 
displayed more vigour than any of his former addresses to the 
Association, except the first at the inaugural meeting in Bir^ 
mingham, in 1857. * Banging over a great variety of topics, 
he dealt effectively with all, and was eloquent on several; 
exhibiting throughout a felicity of diction, and a power of 
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combining many diverse parts into one whole, which show thai 
his great faculties remain unimpaired by time and labour. It 
was objected by some that portions of the address savoured of 
a political aspect, and were consequently out of place in a dis- 
sertation on Social Science ; and we will admit that some of 
his expressions on American affairs, perhaps on Italian, might 
have been qualified with advantage. But in the idea that 
questions of constitutional polity, and of forms of government, 
are to be excluded on occasions of this kind we cannot by any 
means concur. A wise form of government, well adapted to 
the habits and temperament of the people, is the only secure 
foundation, in any country, for social happiness ; and he would 
be a charlatan in the philosophy of society who passed by the 
consideratian of the first element of order in a community* 
Nor should we have much sympathy with a President of the 
Association who should affect to undervalue the influence of 
freedom on the condition, both material and mental, of every 
nation. It is possible to imagine a people well cared for by 
what is termed a paternal government, fairly housed, clothed 
with comfort, and eating the bread of patronage in the same 
content as the cattle in their fields ; but it is not possible for 
any one who knows the nature of man to imagine such a 
people happy in the larger sense of the word, — to imagine 
them high-minded, inventive, hopeful, and improving. Self- 
government is the only soil in which the nobler qualities of 
the race can flourish ; only the free state can rear the free 
man, with his attributes of thought, independence, and honour* 
Such maxims may be trite in England, but there are countries, 
within a few hours' journey from our shores, where their prin- 
ciples are novelties, or their practice a lost virtue; and we 
honour Lord Brougham that when opening a meeting which 
had much of an international character, he scorned the fake 
courtesy of prophesying smooth things concerning tyranny, 
whether of the despot or the mob, and announced, perhaps to 
some unwilling ears, the unalterable truth lliat the possession 
of constitutional government is the one secure basis for the ad- 



The Stpcial Science Congress. 287 

yancement of society. Speaking of the numerous foreigners 
present at the Congress, he says (p. 19) : — 

'' They see with admiration^ perhaps with envy, a people in posses- 
sion of rights, secured against risks hoth from above and below — 
rights which no regal ambition can encroach upon, no popular 
delusion betray ; an aristocracy, the barrier against domination of 
one master, and the more insupportable tyranny of the mob ; a 
people informed by a press subject to no control but the law, and 
Answerable only for offences which the law has declared and defined 
— a people sharing moderately and safely in the management of their 
own concerns, but protected from that universal suffrage which, 
under the disguise of liberty, conceals the instrument of absolute 
dominion — a people blessed with the pure administration of justice, 
because distributed by judges who can neither be removed nor 
promoted, according ^^ their judgments satisfy or displease the 
possessors of power." 

Lord Brougham did justice to the recent steps taken by the 
Federal Government in America to enforce the laws against 
die Slave Trade. It appears that some notisapprehension has 
arisen on this pointy and that Lord Brougham is supposed to 
have antedated the Act by which he struck the first effectual 
blow at the traffic. This is not so ; the measure in question 
was passed by his Lordship as long ago as 1812, many years 
before any legislation of the same nature took place in the 
United States; and it is a singular and gratifying fact, that, 
after an interval of fifty years, the voice which has been 
so long and consiBtently exerted to put down this dark blot on 
civilization, shall be able to chronicle '^ the second real blow *' 
struck at its horrors. 

*' The lessons taught by the sad events in the once United States, 
and by the faults in their constitution, have been stated ; bnt there 
18 happily a spot in the recent aspect of their affiiirs which is most 
pleasing to contemplate, and whose brightness we may anxiously 
hope no outbreak of the multitude will be suffered to obscure. 
The Northern Government, to its infinite honour, has at length 
agreed to the mutual right of search — ^in other words, to abolish all 
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that remains of the Slave Trade. It has long been known that the 
greater part of that infernal traffic is carried on in American ships 
sailing under false colours, none of their own cruisers interfering 
effectually. Both the English and French cruisers can now visit 
each suspected vessel ; and the traffic is at an end. I regard this as 
the second real blow struck at the Slave Trade. The first was the 
Act which I had the happiness of passing through Parliament, just 
half a century ago, for punishing it as a great crime, instead of 
treating it as merely contraband, — a law soon after adopted by 
America^ but never till of late really executed. Let us hope that 
our Grovemment may be encouraged by this important success to use 
with Spain a language no longer capable of being misunderstood, and 
peremptorily to demand the execution of the contract for which she 
received so large a sum of money, and which she has ever since most 
scandalously broken in ail manner of ways, making the Slave Trade 
a regular means of enriching her colonial governors sent to recruit 
their ruined fortunes by bribes from felons, the result being the 
importation into Cuba of forty thousand negroes yearly." 

After noticing the condition of our operative classes^ and 
their admirable fortitude under the adversities brought upon 
them by the failure of the cotton supply, Lord Brougham 
proceeded to remark on the Irish Convict System, and the 
success which has attended its administration. We have not 
space to quote his observations on this topic, and we proceed 
to that portion of the Address which has most interest for 
lawyers. Adverting to the Lunacy Bill, his Lordship remarks 
on the haste with which alterations of the Law are improvised, 
in order to meet some particular case, or satisfy a momentary 
cry ; an evil wUcfa is on the increase, and, unhappily, only too 
much favoured by the rashness of public opinion : — 

** The great evil, indeed the extreme danger of occasional legisla- 
tion has often been acknowledged. Some abuse gives rise to 
complaint ; the misconduct of a public functionary has had mis* 
chievous effects ; or the proceedings of a Court have given genend 
dissatisfaction, and a remedy is desired. But it may be that the 
measure adopted to prevent a recurrence of the evil, is merely such 
as the mischief complained of has suggested^ and is devised without 



The Social Science Congress, 289 

due regard to other circumstances ; it may be one-sided and confined 
to the single case that has caused complaint ; it maj go too far, and 
on account of an accidental miscarriage make a general change in 
the law ; or it may fiill short of the improvement which sound views 
require, by being empirically confined to the peculiar circumstances 
of the case. Nothing can be more fit than that the occurrence of 
actual mischief showing the defects in the existing law, should 
occasion a legislative change ; but the greatest care should be taken 
to frame any proposed alteration upon enlarged views, and not 
confine it to suit the particular case. A late trial of Lunacy 
gave rise to great and general complaint of the judicature, from the 
prolixity of the proceedings, and the alleged irrelevancy of many 
matters introduced, — ^their irrelevancy to the one question before the 
Court. A Bill has been introduced to improve the procedure in 
Lunacy generally, and there is great reason to apprehend that it 
seeks, in material respects, unnecessarily, even hurtfully to alter the 
law. One important and very salutary change is, the requiring 
causes of peculiar difficulty to be tried by a Judge instead of an 
officer of the Court, whose authority with counsel q^not be such as 
ddy to control their proceedings. But a most unwise, and indeed 
absurd restriction, is imposed upon the admission of evidence, a 
restriction which would have been wrong under the old procedure, 
bot is wholly unintelligible now that a Judge is to preside. That 
the late trial showed the necessity of some change, may possibly be 
admitted ; but the objection is, that the change goes beyond the 
exigency of the case, and in a wrong direction. It is plainly made 
to meet the outcry against portions of the evidence adduced. 

But there has been another trial of extraordinary length as well 
as the Lunacy case. A court-martial has been held for a whole 
month on an officer, whom his colonel and some others in the 
regiment were desirous of having out of it, when he could not be 
prevailed upon to leave it ; and after examining many witnesses, the 
sentence was an acquittal on all the charges save one, that he had 
received an insult, to obtain redress for which he had not taken the 
proper and lawful measures. Of this he was found guilty, and 
sentenced to be cashiered. It being perfectly clear that there were 
no proper and lawful means, and that the sentence meant to condemn 
the accused for not fighting a duel, though it did not venture to state 
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this, the Judge- Adv6cate advised that it should be quashed, and the 
officer was restored to liberty and to his regiment. The law is un- 
doubted, that no sentence of a military court-martial is valid unlil 
confirmed by the Sovereign. The dependence of the army upon the 
Grown, absolutely and without any qualification, is essential to the 
safety of the monarchy, which, as Blackstone says, might be 
intrenched in acts and forms up to the teeth ; and yet, unless the 
sword was held firmly by the Sovereign's hand, it would find its 
way into the heart of the Constitution. But it may be doubted 
whether, without in the least trenching on the prerogative, or in 
any manner of way enfeebling the firm grasp of the sword, leaving 
the Crovni the absolute power, without trial, of dismissing the 
soldier, yet where a trial has been resoi:ted to, the conduct of it 
should not follow those rules which justice prescribes, in order that 
its result may be satisfactory, if not to the party, at least to the 
public, which in this case means the army, as well as, and even more 
than, the rest of the community. In the case referred to, die 
Judge-Advocate had not been present at any part of the trial, nor 
could his opinien on the gross absurdity of the diarge and the 
sentence have been affected by anything that had passed. But had 
he been present, he might have seen ground for oonmient upon the 
conduct of different persons, the colonel and others, all of which he 
was prevented by his absence firom submitting to the Crown for 
censure, possibly for punishment. It is impossible to require his, or 
any other professional man's attendance on all courts-martial. But 
it might perhaps be expedient to give the presiding officer power at 
his discretion, in all cases which admit of delay, to adjourn the Court 
for professional assistance. 

In connexion with this subject it may not be inapposite to allude 
to the practice, which seems to have lately grown up in some of oar 
colonies, of proclaiming martial law by the mere order of the 
Governor when any disturbance more than ordinary may occur. It 
cannot be necessary to point out to any constitutional lawyer the 
utter illegality of such proceedings ; but it is well that these 
irregularities should be made the subject of public comment ; and 
I am glad to find that it is the intention of Mr. Hastings to bring 
these proclamations under the , notice of our Juri^rudence 
Department." 
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The subject last alluded to was fully dealt y^iHi in the Law 
Magazine, in November last, and ve are glad that it has 
attracted further public notice. The only plea put forward In 
excuse of the Colonial Governors, who have so grossly exceeded 
their authority, is that, under certain circumstances, the law 
as it stands is found inconvenient. This reply does not touch 
the point at issue. If the law of the land, which forbids the 
proclamation of martial law, without the assent of Parliament, 
requires alteration, let it be modified accordingly; while it 
subsists (and for ourselves we trust that the great principle 
which it embodies may never be tampered with), let the agents 
of the Crown be the first to respect its sanctity. 

The Address on Jurisprudence, by Sir Fitzroy KeUy, is, 
on the whole, perhaps the best yet delivered to the Depart- 
ment. It is not, indeed, so full as those of Vice-Chancellor 
Wood and Mr. Napier, nor so eloquent as that of the Lord 
Advocate ; but as an example of practical sense and knowledge, 
combined with a grasp of constitutional principles, it bears 
away the palm, and is a highly valuable contribution to the 
Transactions of the Association. Sir Fitzroy traced very 
clearly the two distinct operative causes by which our system 
of Jurisprudence has been moulded ; the immemorial usage of 
the country, springing from the habits and temperament of the 
people, and constituting the backbone of our laws ; and the 
legislative action, prompted by the changing necessities of the 
time, which has lopped, and pruned^ and trained the rough 
vigour of our Common Law into a condition suited to meet the 
requirements of advancing civilization. The principles under- 
lying our Jurisprudence, says Sir Fitzroy, are these : that the 
government is essentially monarchical, but that the prerogative 
is limited and the minister responsible ; that no man can be 
imprisoned or restrained, except according to law ; thai every 
subject has a right to trial by jury ; that courts of justice are 
open equally to all manner of persons $ and that the people 
can be taxed only by themselves, or iJbeir representatives. 
These axioms preserve order, liberty, and property ; but it has 
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been necessary, from time to time, to define their operation^ 
and the remedies for their infraction : — 

^' Here it is to be observed that all these axioms and principles of 
our law for the most part belong to the original Constitution of 
England. Thej are not laws enacted at any particular time, or on 
any occasion by the Legislature ; but are among the ancient, or 
rather the immemorial, usages of the country. And it has been the 
province of Jurisprudence, or of Legislation applied from time to 
time to the improving or to the giving effect to the Common Law, 
to bring these principles into that systematic and general operation, 
under which they exist and are regulated at the present day. Thus, 
the monarchy is as ancient as the Common Law itself ; but its prero- 
gatives have been sometimes enlarged and often restrained by Acts 
of Parliament, as occasion has required ; so personal liberty, which 
has existed immemorially, has been secured, and its practical exer* 
cise facilitated, by the Habeas Corpus Acts and other legislative 
measures. Trial by jury existed in one form or another in the time 
of the Saxons ; but it has been regulated, and the powers and con- 
stitution and qualifications of juries enlarged and defined, by many 
Acts of Parliament. The immunity of the people from taxation, 
except by the House of Commons, has existed theoretically for 
many centuries ; but the aid of the Legislature has frequently been 
found necessary to protect this sacred privilege from the assaults 
and encroachments of the Crown. The equal administration of 
justice by every court of law to all classes of the people has, in like 
manner, always formed part of the Constitution ; but many Acts of 
Parliament, especially during the last two centuries, have been 
found necessary to afford the practical^ benefit of the law to the 
community." 

• «•••• 

" In the foregoing survey of a few of the main features of our 
Constitution, the distinction and the connexion between laws, as 
existing through immemorial usage and legislation, as applied from 
time to time to improve and give practical effect to laws, become 
very clearly apparent. Thus the right to personal liberty, existing 
by the Common Law, and confirmed by Magna Charta, where it 
enacts that no man shall be imprisoned except by the judgment of 
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his peers, or by the law of the land, would nevertheless be in per* 
petual danger, unless secured by legislation. A man might be sent 
to prison without cause by the warrant of the sovereign, or of some 
powerful minister. Magna Charta, indeed, declares that no man 
shall be imprisoned but by the law of the land ; but how is the pri- 
soner to seek redress, or even to make known his imprisonment ? 
Here Jurisprudence has interposed, and by the Habeas Corpus Acts 
enabled any one unjustly imprisoned at once to obtain his liberty. 
The Conmion Law asserts that the subject is free ; the Acts of 
Parlianfent enable him to obtain his liberty when he is unjustly 
imprisoned.*' 

Sir Fitzroy proceeded to deal with the two important ques- 
tions, — Is the Statute Book capable of a shorty simple, dear, 
and accurate consolidation ? Is the Conunon Law capable of 
any complete and practicable system of codification? To the 
first of these questions he replied in the affirmative^ pointing 
out in lucid detail what has already been done, and the great 
work that still remains before us ; and showing the necessity 
for some Revising Boards or other machinery of state^ for the 
purpose of framing Acts of Parliament with precision, and 
thus avoiding a subsequent renewal of the now existing evil. 
We may add to our readers, what Sir Fitzroy does not say, 
that no one has been more instrumental in keeping this great 
question before the pubHc than himself, and that by none of 
our leading lawyers is it more fully understood. The subject 
was afterwards brought before the Department by Mr. F. S. 
Reilly, who explained very clearly what is being done by 
himself and Mr. Wood, under the directions of the Govern- 
ment, in the preparation of a revised edition of the Statute 
Book. Mr. Beilly's paper, which has just been published 
separately, we have noticed elsewhere. Sir Fitzroy's remarks 
on the second question which he propounded are as follows: — 

'* While, however, the consolidation of the statutes may be deemed 
not merely practicable, but certain, a very dlfierent view may be taken 
of the larger question of codification. What is codification ? What 
do we mean when we speak of codifying the law of England ? It 
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4s neither more nor less than to write down and express in sentences 
or sections, the entire Common Law, or the Common Law and Statute 
Law together, now in force in this country. The extent and 
magnitude of the task is the first consideration. Tribonian and his 
colleagues, who undertook to codify the unwritten law of the empire, 
found themselves compelled to reduce into legal enactments the 
contents of two thousand volumes, and to express, in appropriate 
terms, the legal effect of three millions of paragraphs. ' Et duo 
pene librorum millia esse conscripta, et plus quam trecenties millia 
versuum a veteribus effossa, qu» necesse easet omnia )egere et per- 
scrutari, et ex his, si quid optimum fuisset, eligere.' The laws of 
England very possibly lie within a somewhat smaller compass ; and 
if learned and able lawyers, and framers of laws, could be had in 
sufficient numbers to attempt the work, the mere extent of it might 
not, in itself, prove an insurmountable obstacle to its execution. 
But is the code to comprise the written as well as the unwritten 
law ? If the two are to constitute but one code, it is obvious that 
the whole consolidation of the statutes would be but a portion of the 
work, and must be completed before the codification of the Common 
Law begins ; for much of the Common Law consists of the substance 
of decisions pronounced upon the construction of the statutes ; and 
in that case the question of the codification of the Common Law may 
well be deferred until we have so essential a portion of the whole 
work before us in the form in which it will have been accepted by 
the Legislature. If, however, the code of the Conunon Law is to be 
a separate and distinct work, it will be found to involve in many of 
its sections or propositions so much of the Statute Law, as to make 
the work, in a great measure, a repetition of the consolidation of the 
statutes, but blended and encimibered with other matter, which wiU 
impart to the whole a character of complexity and uncertainty. 

But the greatest difficulty remains behind. Supposing the code 
to be complete, will it, except where it merely copies the provisions 
of a statute, be binding upon the judges and the people ? Nothing 
but an Act of Parliament could give force and validity to a single 
sentence that the work would contain. The Code of Justinian, or 
rather the four codes, (for to the code itself were added the Pandects 
and the Institutes, the Edicts and the Novelise,) and so likewise, the 
immortal Code Napoleon, were framed under sovereigns exercising 
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despotic power. Their will was law^ and every sentence submitted 
to them by their jnrists, as expressive of the law, became, by their 
approval, the law itself. Here, to give effect to a code, it must be 
made law by Act of Parliament, and therefore every sentence of 
which it is composed must undergo discussion and revision in 
committees of both Houses. And if it has required six years to 
obtain the sanction of the L^islature to the new re-arrangement and 
consolidation of the Acts of Parliament relating to the criminal law, 
within what period of time could the whole Common Law of England 
be considered and decided, sentence by sentence, passing in the form 
of Bills through all their stages in the House of Commons and the 
House of Lords ? If even a body of jurists could be found in whom 
the profession of the law and the public should place entire confi- 
dence, and entrust to them the task of codification, a work might, 
indeed, be accomplished which would tend to simplify the law and 
&cilitate its administration in courts of justice ; but even then such 
a work, unless made law by Act of Parliament, would be but an ably 
written treatise, and would possess no authority which the judges, in 
the administration of justice, could submit to or recognize." 

We give also some of the concluding remarks : — 

"But whether or not the law of the country shall ever be reduced 
to a code, let us take advantage of those opportunities and facilities 
which the diffusion of the spirit of law reform has multiplied around 
UB, to attempt, if not to do, all that is practicable in the present day. 
Within the last forty years we have seen, besides the indirect efforts 
of general legislation, great and beneficial changes effected in the 
progress of law reform. Even within the last few years, the transfer 
of jurisdiction in matters of probate and divorce from ecclesiastical 
tribunals and the House of Lords to the new court which has been 
established, and the changes in the law itself administered in that 
court, in causes relating to probate and divorce — to which may now 
be added declarations of legitimacy and nationality — ^and furliier, the 
extension of the bankrupt laws from traders to all classes of the peo- 
ple, have accomplished a great and general improvement in the law.^ 

In the wide field of legal procedure the Acts for simplifying the 
pleadings and process at Common Law, for enabling judges to make 
amendments in the record, and, above all, for making parties in suit$ 
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at law and ia equity competent witnesees, (a measure which it is 
eamestlj hoped may, with suitable modifications, be extended to 
criminal proceedings,) have produced sud^ extensive and important 
results^ that little room is left for further improyement. 

On the other hand, we have yet to deal with a variety of impor- 
tant and difficult questions } among others, with that of appeal in 
criminal cases, in which it may be feared that we have to meet the 
formidable objections and opposition of judges and magistrates,, 
which, as we have seen upon the question of the competency of 
parties to be witnesses, may require years of energy and perseverance 
by law reformers to overcome. So with that of the registration of 
titles and transfer of land, now before the Legislature, and as to 
which I would only observe in this place that we must remember 
those cardinal principles which should govern all legislation ;. 
namely, that in the first place, a definite idea should be formed, and 
kept steadily in view, of the precise object to be attained, so that 
the expediency and wisdom and safety of the proposed measure may 
be easily and accurately considered ; next, we should inquire into 
the means by which the purpose in question can be best effected ; 
and lastly, whether both object and means will be acceptable and 
satisfactory, as well as beneficial, to the great majority of the people 
interested." 

The department of Punishment and Beformation was under 
the able presidency of the Common Serjeant of London, 
Mr. Thomas Chambers, whose address goes thoroughly into 
the philosophy of the question. Those who are interested 
in the subject of prison and convict discipline had the oppor- 
tunity of hearing at Guildhall the most eminent authorities on 
the different systems of treatment which are in force, or are 
proposed, for the criminal population of these islands: Sir 
Joshua Jebb, who won upon the audience as the meeting 
went on, through the temper and calmness with which he 
propounded his views ; Sir Walter Crofton, the able admi- 
nistrator of the Irish Convict System, whose successful efforts 
are meeting with their due acknowledgment just as he is 
forced by ill health to retire from his labours; Mr. M. D. 
HiU, distinguished by a wide acquaintance with every branch 
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of the subject, long judicial experience, and a consistent 
advocacy of views once derided by ignorance, but now 
acknowledged even by routine; Mr. Barwick Baker, and 
many others whose practical exertions have given weight 
to their opinions, joined daily in the prolonged discussions, 
and succeeded, as we hope and believe, in producing some 
unanimity on topics which had theretofore been productive 
only of discord. Over these debates, not always easy to keep 
within the necessary bounds, Mr. Chambers presided with 
uncommon tact and ability, and we venture to think that his 
address deserves the high praise of maintaining its just pre- 
eminence as the first contribution given to the department. 
We have read it with great satisfaction as an exposition, 
at once , painstaking and eloquent, of the principles of penal 
legislation, and we can safely commend it to our readers for 
the logic of its arguments, the impartiality of its tone, and the 
real information contained in its pages. The following refu- 
tation of the common idea that a system of reformatory 
discipline, as opposed to mere punitive treatment, must be 
necessarily based on a false sentimentalism, seems to us 
unanswerable : — 

"It stiU remains a question of anxious consideration, how we 
should deal with the criminal classes so as best to insure their 
gradual diminution, if not their final extinction. Their existence, 
their numbers, and their activity furnish urgent motives for devoting 
our best consideration to plans the operation of which may relieve 
society, at all events to some extent, of the discredit and the damage 
which follow upon the prevalence of crime. And strange to say 
that, though in all ages and in every civilized community there have 
been multitudes of ofienders against the laws whose offences have 
been visited with penalties in various forms, there has not been until 
times quite recent any steady attention directed to the question how 
&r punishment may be adapted to the accomplishment of its real 
©bject most successfully. The rudest forms of coercion, — the inflic- 
tion of pain and disgrace, exile or death, — ^these were the only 
modes adopted for diminishing crime ; and beyond the pillory, the 
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tread-wheel, the hulks, the penal settlement, and the gaUows, 
nothing was deemed necessary in order to keep within manageable 
limits the criminal classes of the population. Statesmen and lawyers 
and philanthropists were for the most part as satisfied with this 
state of things as others, nor was any thought given to the question, 
whether we had exhausted our moral pharmacopoeia when these 
rough remedies had been prescribed and applied, or even to the 
question how far these supposed simple specifics were efficacious. 
Punishment, in other words, is new as a subject of speculation and 
scientific inquiry ; and its useful investigation and discussion have 
been largely promoted by this Association: and with most en- 
couraging success. For we have come thereby to a very general 
agreement as to the principles and main elements of the question — 
though, on certain matters of detail and abstract points, there 
remain wide divergencies of opinion. Whether the deterring of 
others by example, or the reformation of the offender himself be 
the primary duty of society and object of punishment, — or whether 
it be the emphatic protest made against wrong-doing and vnrong- 
doers by the infliction of punishment, — ^may still be debated among 
us. But though these topics have a speculative interest for the 
metaphysician and scientific jurist, and promise to be fruitful of 
discussion for years to come, yet happily their determination is not 
necessary in order to the adoption of practical remedies for crying 
evils. Heasoners and moralists may dispute, yet philanthropists 
need not delay to act, and the problems insoluble by argument may 
be settled conclusively by practice. It may be (I rather incline to 
that opinion) that the State has nothing to do with the individual 
except in his bearing on the welfare of society — that any inters 
ference with him on other than public grounds is objectionable, and 
that this doctrine is applicable both to those who obey and to those 
who infringe the laws. Hence in dealing with offenders, we are 
to proceed entirely on the assumption that our treatment of them is 
to be of a nature determined exclusively on public, and not at all on 
personal considerations ; that no result is to be aimed at which will 
terminate in themselves. The final object in our systems of penal 
discipline, as in all our other social arrangements, is the good of the 
community, — its deliverance from some evil or inconvenience, or its 
attainment of some substantive good. In the case of our criminal), 
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• 

the end sought in our mode of dealing with them, whatever it be^ is 

the repression of crime, — ^the diminishing the number both of 

offences and offenders. This is the matter in which the State has a 

direct interest, and which the State may strive at securing. What 

is the best means to be adopted for that purpose then becomes the 

subject of inquiry. What apparatus, or agency, or machinery, is 

most likely to thin the nmks and lessen the activity of the criminal 

classes ? That point is not to be determined by any consideration of 

what is good for them for their own sakes, but of what is good for the 

society of which they are the pests. To do them good is not the final 

aim, but to benefit the public. To secure for those who have 

broken the law and become subject to penalties some personal 

advantage, is not, I think, a legitimate object of public law, though 

of private Christian benevolence it may be a plain obligation. But 

then, admitting to the full the validity of ijiis distinction, suppose 

that in practice it should turn out to be immaterial. Suppose it 

should appear that on public grounds alone such a discipline may be 

justified as shall have for its immediate result the improvement of 

the offender, and for its remote and ultimate result the advantage of 

the community. I am not, surely, to sacrifice the latter object, 

simply because, in the course of attaining it, I confer a boon on the 

subject of any punitive discipline. This would be madness. It 

would be nothing less than an abandonment of the social amelioration 

which is our ultimate aim for the sake of a pure vindictiveness, and 

in order to deprive a convict of some moral advantage to exclude 

the community from the realization of its cherished hopes. For it 

may be the most effective-— indeed, the only effective — mode of 

protecting society, to reclaim and restore the offender. Then, 

surely, we are not to sacrifice all, lost we should incidentally benefit 

the few. On the contrary, if by conferring such a partial benefit, 

I can secure a universal good, I shall readily pursue a course where 

the means and the end are alike desirable. What mere terror and 

merciless severity could do, has been tried in all countries — in all 

ages ; nor has the experiment been attended, in any case, by 

encouraging results. Even capital punishment has been found 

notoriously inadequate as a means of repressing crime, and has 

been for large classes of offences recently abandoned with advantage* 

So, with secondary punishments, it has been found that the harshest 
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and most degrading have not been the most effective. Where their 
operation has been limited to a term of years, or of months, it has 
happened, in innumerable instances, that the subjects of them have 
been thrown back upon society, harder, more reprobate, more 
determined on evil than before. Hence the discipline has not only 
damaged the unhappy sulijects of it, but has put into greater peril 
the very social interests whose security was our professed object. 
The evil whose excesses you have been scourging grows more 
virulent under your hand; and the expedients devised for the 
purpose of relieving society oi the depredations of the criminal, 
without aiming at his amendment, &il, on that very account, to 
accomplish their object. And this is exactly what our old systems 
did, as has been shown with a fulness of illustration and a force of 
argument at farmer meetings of our Association, which leaves 
nothing to be supplied on that head. And the failure which 
attended all exploded systems of penal discipline has not only been 
abundandy proved, but is now frankly admitted ; and the happy 
change which has taken place in our treatment of all criminals, but 
especially of juvenile offenders, is the result of the general convic- 
tion that such a change was of paramount importance, nay, even of 
pressing necessity. Even if the amendment of the criminal himself, 
for his oum sahe, were beyond the range of State obligation iu 
relation to him, yet his amendment for the sake of the society which 
had been wronged by his crimes, and which was still in peril from 
his probable repetition of them, would demand his cure. If you 
cannot cut off the diseased member of the body politic, its being 
healed becomes the obvious and only (as it is plainly the best) 
result to be aimed at. 

It has been urged as an objection to the modern mode of dealing 
with convicted persons in a manner intended and adapted to 
restore them to moral health, that it is founded on a spurious 
philanthropy and sickly sentimentalism ; that it betokens an 
inadequate appreciation of the guilt which attaches to crime, and 
displays more sympathy with the offender than hatred of the offence; 
that the power of rebuke is thereby weakened, while the softer 
emotions are quickened into morbid action, and gratified at the 
expense of other and more manly virtues. It is said that the 
primary duty of the judge is to vindicate the broken law by the 
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infiiciioii of penalties, and that this should be done in a form and 
manner to mark most forcibly the detestation which society has of 
the crime, and its resolution to punish ; that the transgressor should 
be stigmatized as well as chastened, and visited with reprobation as 
well as punishment ; that it is altogether a mistake to make any 
effort to restore the convict again to society as reclaimed, and fit to 
resume Ms place among the unconvicted ; that, on the contrary, he 
should carry a tamd on him inef&ceable, so that in his person and 
condition to the close of his life, there should be plain and palpable 
evidence of the hatred and indignation due to his crimes. Nay, 
that it were better finally to expel the ofiender, even, if necessary, 
by hurrying him out of existence, rather than by the methods of 
healing, and by the discipline even of an experienced benevolence, 
to endeavour to win him back to virtue and to society. Now, if it 
be admitted that there is in this hostile criticism of our modem 
procedure in relation to convicted persons, some element of truth, 
yet it is plain that all such objections fall to the ground, or become 
nugatory if the course complained of can be justified on reasons 
quite independent of any considerations of mere benevolence. K it 
can be shown that self-interest, the protection and wel^e of the 
community — our own safety and security— Hlemand for the culprit a 
discipline just such as that which Christian philanthropy and 
compassion might have suggested, so that the lowest motives concur 
in demanding what the highest would have prescribed ; then all 
objections to the adoption of such a course on the ground that it 
puts the well-being of the offender before the well-being of the 
community, and makes kindness to him injustice to the State, are 
seen to be fuliile. If a corrective discipline is not only better for 
4^e prisoner, but better also for the public, — ^if his being healed is a 
matter of great moment to society as well as of vital importance to 
himself, then it must be admitted that Christian philanthropy and 
true patriotism are both alike consulted in efforts to reclaim the 
culprit, and both alike rewarded should those efiR)rts be successful. 
If this point be established, I no longer put my hand to the work of 
reformation with hesitation and trembling, fearing lest I should 
weaken the defences of society or the sanctions of law by showing 
kiodness to the criminal; but I set about it with confidence and 
courage, assured that what Christian precepts and manly sympathies 
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and social interests alike dictate maj be done without apprehension 
that any sound principle will be infringed, or any valuable object 
imperilled by the course I adopt. It becomes, then, a question of 
fact to be determined by evidence, a practical experiment whose 
result is to be ascertained by experience, whether a reformatory 
process is advantageous to the public ; whether punishment should 
be a discipline witha view to amendment— or vindictive simply; 
whether we may not shed balm instead of venom on the edge of the 
sword of Justice, so that while it wounds it shall heal, and its 
severest inflictions minister good to the sufferer, and through him 
to all." 

The observations on Judicial Statistics are also worth 
extracting. 

" Allusion has been made incidentally to judicial statistics, and 
the subject is so important as to deserve a more direct reference. 
The International Statistical Congress, held in London in 1860, was 
inaugurated by an address of great value from that illustrious Prince 
who would have been the President of our Association for this year, 
had not his untimely death placed the naticm in mourning, and 
deprived philanthropy and social science of one of the most 
enlightened and earnest of their advocates. The Prince Consort, 
alluding to social phenomena^ affirmed that their governing laws 
could only be approached by the accumulation and reduction of 
statistical ^ts ; and our venerable President, Lord Brougham, ' in 
presenting to the General Meeting, at the close of the Congress, 
the report from the Department of Judicial Statistics, stated in 
forcible terms the necessity of such returns, in order to enable us 
to ascertain what was the real effect of any law or system in opera-^ 
tion among us. In truth, we desire to know the facts; but in 
relation to such a subject as that to the consideration of which this 
section is devoted, a knowledge of the facts implied a mass of 
figures, collected from all quarters, and digested for a definite object* 
What is local or special is valueless for our purpose. We desire 
to have what is general ; or returns so numerous, so diversified, 
gathered from so wide a field, and amid circumstantial variations 
of sufficient moment to give significance to the results : and such 
returns alone will justify an inference of practical value. We want 
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to strike an average, — ^to bave scope enough and variety enough 
in the range and character of the returns made, to be able to 
eliminate all that is of a local, limited, accidental, or adventitious 
character; so that our conclusion on the substantial matter may 
be sound and safe — that we nuiy be able to feel that it rests not 
on any partial, casual, or inunaterial incidents of the phenomena, 
bat on the phenomena themselves, apart from such temporary or 
Bnperficial variations. For e:(ample, we desire to know whether 
the angry asperity of our old systems of punishment, or the tranquil 
bat benign pressure of the new, is the more successful in diminish* 
ing crime. Obviously it is essential, before our curiosity can be 
gratified on the point, that our facts should be collected from the 
widest geographical range, with the most varied local incidents, 
the most diverse conditions and circunusitances ; so that every phase 
of Ihe phenomena should be included in our returns, and that all 
that is special in them should be neutralized and corrected, and 
a result come out not vitiated by any single circumstance which 
the statist has not duly allowed for. But the materials for such 
a generalization are judicial statistics. A reformatory in one place 
may signally succeed ; in another, as signally fail ; and the success 
of the one, and the failure of the other, marked as it is, may be of 
little or no argumentative value : for both triumph and defeat may. 
be shown to be the result 'of local and special droumstances, and 
to justify, therefore, no general conclusion. 

In proportion as our facts are collected from single localities 
or narrow districts, and cover onj^ a brief period of time^ we are 
liable to generalize unsafely and insecurely ; for the place, or the 
Um^, or the special conditions of the experiment, may have deter-t 
mined the character of the result ; so that if we inferred generally, 
and acted upon the inference, our practice would be founded on 
conclusions really empirical, though in form scientific. We should 
&i^Oy we were philosophical and inductive, when in fact we were 
only hasty and dogmatizing. Nor is there any correction for such 
an evil, but general or universal returns. As crime is occasionally 
local and epidemic, so sometimes (paradoxical as it may sound) may 
reformation be. Besults may be secured in one place, by one 
agency, over one set of persons, which cannot be paralleled, or in 
any way approached, by another agez»cy in another place^ operating 
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on a difierent class of persons, or even npon persons apparenUj of 
the same class. For ascertaining the general or average results of 
a reformatory system, therefore, it is plftin that returns from any 
two localities would be valueless — or indeed deceptive— unless 
combined with an immense mass of like facts gathered from all 
quarters of the country. For our purpose we want to know what 
a remedial agency can accomplish for us on the whole : and to this 
end, we must be informed what it is doing in the Hop country ; 
what it is doing in the Potteries ; what in the mighty manufacturing 
towns; what in rural villages; what in the ports; what in the 
mountains. We must learn its results — ^not in selected places, 
amid special conditions, but over wide surfaces, amid the most 
varied circumstances. The essential inherent power of our philan- 
thropic machinery then comes out, when it is seen in conflict with 
the special difficulties of the agricultural, commercial, manafac^ 
turing, and mining populations of the empire. The result of its 
amicable struggle with all is the result which alone is of value to ns ; 
and this can be known only as the &cts are gathered for us from all 
these fields, — collated, digested, and compared. We ought not, 
then, to be left dependent upon the report of a town institution here, 
and a county institution there, — ^upon returns from a port in Kent, 
and from a manufacturing town in Lancashire ; but we should have 
them idl, in combination with the like facts from all other localities, 
and then we could both inform ourselves and satisfy the public as to 
whether the work of reformation was being done skilfully and 
effectively, or whether the operations were abortive, and the system 
a mistake or a sham. And I know of no other way of accomplishing 
the object than by the agency of the Government, which is alone 
competent to the task of collecting, collating, and digesting such 
returns. But npon the principles thus laid down, it is plain that the 
certainty and safety of our general conclusions would be increased, 
were the great countries of the Continent to furnish us with their 
experience of the results of their penal and reformatory systems. 
Some of those countries have done much in the way of successful 
experiment upon this ground, and, doubtless, far more has been done 
than we are acquainted with, because there is no machinery for 
collecting and circulating information on the subject. 

I concur heartily, therefore, in the resolution come to in the 
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Judicial Department of the International Statistical Congres 
^ that it is desirable that the British Government shonld appoint a 
commission to examine and collate the difierent systems for collecting 
judicial statistics which prevail in this and foreign countries, and to 
report upon the following matters; viz.: — 1. What is the best method 
of recording judicial proceedings with the view of supplying statistical 
information on legal subjects? — 2. What is the best method of 
tabulating such information ? — 3. What additional staff of officers, if 
any, will it be necessary to appoint in order to ensure the prepara- 
tion of comprehensive, scientific, and accurate returns ? ' And Lord 
Brougham's comment on bringing up the report we shall all agree in. 
He says, ' Now this I call the most important recommendation of 
the section. We are not dilettanti or amateur statisticians ; we look 
to positive and immediate practice; and nothing can be more 
efi^tual, and more necessarily effectual, to the attainment of our 
object, than the appointment of such a commission as this.' I 
think we must all regret that no information has yet reached 
us that the Government have been induced to act upon this sug- 
gestion.'' 

Dr. Travers Twiss, in his address on Trade and Inters 
national Law, seems to have caught the idea on which the 
Section was established, — ^the exposition, in a commercial 
sense, of the doctrines of International Law, and of the in- 
fluence which trade exerts on the common polity of nations* 
He traced the origin of public law to the cosmopolitan effect 
produced by commerce in all communities, ascribing to the 
imperial code of Kome the principle adopted in the Middle 
Ages, that a merchant in foreign parts was to have the benefit 
of his own laws : — 

'^ It is to the Boman element that we must refer that peculiar 
provision in the law of the Visigoths, which upon the fall of the 
Western Empire in the sixth century became the code of Western 
Europe, and which is one of the most remarkable monuments of the 
legislation of the Middle Ages, whereby the privilege of being 
judged by delegates of their own nation was secured to foreign mer- 
chants. The maritime power of Venice obtained for her merchants 
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a similar privilege in the Eastern Empire in ihe tenth centarj; and 
after the Mussulman power had superseded the e^te Greek empire 
on the shores of the Levant, we find that the Christian merchant 
had still secured to him the privilege of being tried by his own 
judge. It is true, indeed, that the privilege of the Frank and of the 
Greek merchants in the Levant had been secured by conventions, 
which the peculiar legislation of the Koran had rendered necessary 
in order to warrant faith being kept by the Mussulman towards the 
Christian ; but it is not the less true that in the twelfth century the 
practice was general on the shores of the Mediterranean for mer- 
chants to be judged in foreign ports by delegates of their own nation. 
Under this practice of deciding by special tribunals upon the obliga- 
tions of maritime contracts between merchants of different nation- 
alities, a system of international justice came to be slowly built up. 
The result of decisions began gradually to operate upon future 
contracts ; and Liternational Law, under the modest guise of com-* 
mercial usages, struck root amidst the cities of the Mediterranean 
Sea, Those usages came, by and by, to be embodied in writing, 
until at last collections were made of what were termed Customs of 
the Sea, compiled under the sanction of the great cities of commerce, 
and promulgated, sometimes under the sanction of royal authority, 
at other times in the names of the great mercantile communities, 
whose fleets could have vied for empire, if it had been their object, 
with the proudest territorial monarchies of that day. The glory of 
the great Hanse confederation has now entirely passed away ; but 
we know that the principal basis of that confederation was the abso- 
lute independence of its members from all territorial jurisdiction in 
the cities with which they carried on their commerce. It was the 
especial interest of states to attract the merchants of the Hanse 
League to frequent their ports ; and thus we see how commerce 
came to be the great solvent of positive law, and how the ezclusive- 
ness of the territorial jurisdiction gave way, as increased enterprise 
was afforded to maritime navigation, and a proportionate importance 
given to maritime contracts." 

This great privilege having been conceded^ the consideration 
at once arises, how shall the independence of a nation be re- 
conciled with the administration by its tribunals of the laws of 
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oilier nations at the demand of the dtizenB of those nations ? 
On this subject Dr. Twiss lucidly explained the, principles on 
which Private International Jurisprudence is founded, and 
showed the extent to which they are carried by different 
nations : — 

** In Great Britain, in the United States of North America, in 
the Grermanic States and in Holland, foreigners equally with natives 
may sue and be sued in personal actions in the courts of the country. 
The tribunals, in deciding all such questions, look to the law of the 
country where the contract is alleged to have been made, as furnish- 
ing the rules for determining the capacity of the parties to enter 
into such a contract, and the formalities required to give it validity, 
and they then administer the remedy, which the law of their own 
country supplies. They thus adopt the foreign law, under the 
limitation that its administration shall not contravene the policy of 
their own institutions. The Code Napoleon, however, proceeds 
upon a different principle ; and thus we find that in France, Belgium, 
the kingdom of Italy, and wherever the principles of that code have 
been adopted as the groundwork of the municipal law, the Courts 
decline to entertain jurisdiction over a civil suit between two 
£>reigners who have entered into a contract in a foreign countty, 
unless one or other of such foreigners should have acquired a 
French, or Belgian, or Italian domicil, as the case may be, 
before he entered into the contract. The Code Napoleon proceeds 
in this matter upon the traditions of a jurisdiction founded upon 
personal, as distinguished from territorial, sovereignty. It is a relic 
of Imperial Rome ; and M. Fslix, the eminent French writer upon 
private international law, in commenting on this practice^ of the 
French tribunals, expresses his opinion that the refusal of the French 
tribunals to take cognizance of personal actions, in which both the 
plaintiff and defendant are foreigners temporarily resident in France, 
is a violation of the Law of Nations as received in Europe. It is 
not necessary to adopt in its full extent the unfavourable view which 
M. Faelix takes of the practice of the French tribunals in this par* 
ticular ; but there is no doubt that the Code Napoleon does not pro- 
ceed upon considerations of comity towards foreign nations, and as 
the comity of nations presumes reciprocity, its operation might justly 
be suspended by other nations. But comity, as it regards nations, 
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has this remarkable attribute in common with mercy, as it regards 
individuals, that ' it blesses him that gives and him that takes ; ' 
and it. is a wise act upon the part of a nation, even if other nations 
should decline to reciprocate, nevertheless to adopt such laws for 
regulating the dealings of its citizens with the citizens of other 
states, as a sagacious and liberal regard to common convenience and 
mutual benefit would dictate. Thus common convenience suggests 
that the legal incidents of movable property should be regulated by 
a common principle ; and mutual benefit suggests, inasmuch a& 
movable property accompanies the person of its owner, that it should 
be regulated by the same law as the person of its owner. Accord- 
ingly we find that the law of England does not give way to the law of 
a foreign country in dealing with the personal property of a foreigner, 
but that it is part of the law of England that personal property 
should be governed by the law of the domicil of its owner ; and 
accordingly, if its owner have a foreign domicil, it shall be governed 
by the foreign law." 

All that part of the learned civilian's Address which relates 
to Private International Law is very valuable ; but probably 
the portion most interesting to the general public, at the pre- 
sent moment, is that which relates to Public International 
Law, and those Belligerent Rights which the unhappy circum- 
stances of the time have once more brought into prominence. 
The remarks on the alleged right of confiscating private debts 
to enemies are particularly good : — 

" The right of embargo and reprisals against enemy's ships find 
goods, which are afloat in the harbours of a belligerent, is still 
exercised in cases where injury has been inflicted and redress 
refused ; but the right of seizing and confiscating the goods of 
enemy-merchants, which are on shore, may be said to have been aban- 
doned, and a contrary practice to have grown up amongst the nations 
of Europe. So, again, the right of a belligerent power to confiscate 
private debts which may be due from its subjects to enemy-merchants 
at the commencement of war, if such a claim was ever well founded 
in right, has been abandoned, and a contrary practice has intervened 
and shifted the matter from its foundation of abstract principle. I 
have said designedly, ' if such a claim was ever well founded in 
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right,' for the courts of Great Britain have held within the present 
century ( Wolff v. Oxholm, 6 Maule and Selwyn, p. 92) that it 
was against the Law of Nations for a belligerent sovereign to con- 
fiscate private debts due from his subjects to enemy-merchants. 
The case arose before the Court of Queen's Bench upon a debt due 
from a Danish subject to a British subject, which the Danish 
Oovemment had confiscated upon war breaking out in 1807, and for 
which debt, after the re-establishment of peace, the British subject 
sued the Danish subject before a British tribunal in 1817. Lord 
Chief Justice Ellenborough said, that the Court had been unable to 
discover that it had ever been the general practice of nations to con- 
fiscate private debts, although many instances might be cited in 
which nations had so acted ; but that as no instance of such a con- 
fiscation had been found for more than a century, whilst the right 
was not recognised by Grotius, and was impugned by PufiTendorf, the 
Court was of opinion, that, as the Danish ordinance was not conform- 
able to the usage of nations, they were not bound to pay regard to 
it. Mr. Justice Story, on the other hand, in discussing the same 
question in the Supreme Court of the United States, (Brown v. 
United States, 8 Cranch, p. 61,) has maintained that down to the 
year 1 737 all jurists have held, that the right of a belligerent to 
confiscate debts due to the enemy at the commencement of war was 
unquestionable, and that although the practice may have been inter- 
mitted, the principle has never been abandoned ; and he goes on to 
say, ' I hold with Bynkershoek, that where conventions exist pro- 
hibiting the confiscation of private debts, they must be observed ; 
where there are none, the right prevails.' Now, notwithstanding 
that the judgment of the Court of Queen's Bench in Wolff v. 
Oxholm will probably be upheld by British courts, — ^for the High 
Court of Chancery of England has equally refused to confiscate a 
debt due from a British subject to an enemy-subject, which had been 
contracted during a state of peace (ex parte Boussmaker, 13 Yesey, 
junior, p. 71) — it may be a question whether the courts of the 
United States of America would not hold themselves at liberty, if 
the case should arise in the present day, to hold that the debts of 
American citizens due to enemies were liable to confiscation, in 
accordance with the opinions of some of their most eminent jurists. 
yir. Wheaton, for instance, has questioned the judgment of the 
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Court of Queen's Bench in Wolff v. Oxholm as a sound expositioa 
of the Law of Nations, and Mr. Chancellor Kent, in his Common-, 
taries upon American Law, after discussing this judgment, and 
admitting that the weight of modem authoiity and of ai^ument is 
against the claim of right on the part of a belligerent sovereign to 
confiscate debts due to the subjects of an enemj, sajs, * That the 
right has been admitted by the American Courts to exist as a settled 
and decided right, strictojure ; and it is within the discretion of the 
Union, by a special law for that purpose, to confiscate debts contracted 
by American citizens, and duo to the enemy,' " 

It is hardly possible to overrate the good that may be done 
by thus popularizing the principles of law, public and muni- 
cipal, and bringing men of scientific attainments face to face 
with other classes of the community. The great work before 
the Association is to correlate, as it were, the theories of 
reflective and highly-educated philanthropists, with the wants 
and impulses of the people ; to impregnate the many with the, 
profounder reasoning and higher aims of the few ; as also to 
utilize abstract theories into practical results. The Addressee 
before us will be valuable contributions towards this iippprtant 
end, and we heartily wish them a wide circulation, for the 
public good. 

We have not space left to do justice to the papers read 
before the three Departments in which our readers are more 
directly interested, still less to touch on the proceedings of the 
other Sections ; but we have availed ourselves of the permis- 
sion of the authorities of the Association, to give several of 
the communications, in extenso^ in our present number, and for 
the rest we can truly say that they were, for the most part, 
worthy of the Metropolitan Meeting of the Association, and 
constituted in themselves no small measure of its success. 
The work done on th^ occasion is not so much to be estimated 
by the number of members present, though we hear it was 
considerably larger than at any previous meeting ; nor by the 
bi:iUi»]ioe of the arrangements, for which Mr. Hastings re- 
ceived a well-merited eulogium ; nor by the important recog- 
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nidon giyen on the part of the Govermnent, of the city 
aathoritieSy and of the first among the learned bodies of 
London ; but hj the practical character of the discussions^ the 
information extended among thousands, and the effect, we have 
no doubt equally lasting and powerful, produced upon public 
opinion* 



Aet. IX -TUDOR ON CHARITABLE TRUSTS. 

The Law of Charitable Trusts, with the Statutes and the 
Orders, Regulations, and Instructions, issued pursuant 
thereto : and a Selection of Schemes. By Owen Davies 
Tudor, Esq., of the Middle Temple, Barrister-at-law, 
author of " Leading Cases in Equity," ** Leading Cases on 
Real Property and Conveyance,'* and "Leading Cases on 
Mercantile and Maritime Law." Second Edition. London: 
Butterworths, 7, Fleet Street, 1862. 

TNASMUCH as every portion of wealth has the capacity 
to produce for its possessor a corresponding amount of 
happiness, that is the best government whose laws favour the 
accumulation, the security, as well as the equal distribution of 
property. The relation between wealth and happiness, how- 
ever, cannot be represented by a formula or measured by a 
fixed ratio. When a certain point is reached in the accumu- 
lation of riches, every additional unit fails to confer a propor- 
tional increase of enjoyment. The power of wealth over 
happiness diminishes as it accumulates. Hence it follows, that 
the greater the disproportion between the accumulated or ac- 
quired fortunes of two individuals, the less probable is it that 
(speaking of the influence of wealth alone) there exists a dispro- 
portion equally great between their happiness. And further, the 
more closely the actual proportion approaches equality through- 
out a community, the greater will be its sum total of happiness. 
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In every proBpering country two antagonistic principles arc 
in constant operation; each, except when counteracted or 
regulated by the other, productive of mischief, though not 
unmixed with good ; both when well balanced work harmo- 
niously, and form the essential conditions of national well- 
being. Industry militates against equality. The operation 
of the one is cumulative, of the other distributive; whereas, the 
aim of a good system of laws should be, not only the increase 
of wealth in the aggregate, but the equal distribution of the 
greatest amount of wealth among the greatest number. And 
this is founded on the simple proposition, that legislation 
should contemplate the well-being of the whole rather than 
the interests of the individual. On the other hand, a strained 
equalization of property tends directly to check industrial 
labour, by offering a premium to indolence, and indirectly to 
diminish the sum total of national happiness. Hence com- 
munism, as a phase of social organization, has never risen 
above the character of a fanciful and futile experiment. Idle- 
ness, like "the little pitted speck in garnered fruit," gradually 
spreading, has always converted living wealth into mouldering 
poverty. Charity is one means, and under proper restrictions, 
no doubt a legitimate means, of maintaining the equilibrium 
between equality and industry. The law of England has 
always viewed with favour bequests of a charitable nature : 
first, because they are the free expressions of one of the best 
human instincts ; secondly, because they are enjoined by the 
system of religious faith whose maxims and commands are 
incorporated with the municipal law ; and thirdly, because, 
when tested by the most severe reasoning, they are found 
to harmonize with the enlightened principles of jurisprudence. 
When the ecclesiastical element preponderated in the legal 
profession, perhaps gifts of charity were construed with 
too much partiality. Bequests to public general uses have 
been upheld which, if made in favour of private individuals^ 
would have been pronounced absolutely void. Lord Eldon 
explained the anomaly in this way. It might have arisen, 
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obsenred tbat learned judge^ ^' from the religious notions enter- 
tained formerly in this country, — as there was a period when, in 
tiiis country, a portion of the residue of every man^s estate w«9 
applied to charity ; and the ordinary thought himself obliged 
so to ftpply it, upon the ground that there was a general principle 
of piety in the testator ; and that when the statute 22 Ch. II., 
c 13^ c(MEDpelled a distribution, it was not improbable that the 
same favour should have been extended to charities in the con- 
atruction of wills, by their own force, purporting to autiiorize 
such distributions." {Moggridgey. Thackwell^ 7 Yes. 68.) Mr. 
Tudor has tollected and arranged in excellent order those lead- 
ing cases where charitable dispositions of property have been 
judicially sustained, notwithstanding an amount of uncertainty 
and generality which would have been fatal to their validity as 
ordinary legacies. (Chap. vi. pp. 209 — 216.) 

In the case of the Attorney-General v. Ranee ^ ( Amb^ 422,) a 
legacy to the poor, though there were no directory words in 
the will as to the poor intended, was held good, and assigned to 
poor refugees, because it appeared that the testator was a French 
refugee. Again, bequests to " poor relations," ** to twenty aged 
widows and spinsters," to the poor emigrating to particular 
colonies, " for the advancement of religion," " to poor kinsmen 
and kinswomen," " to the poor inhabitants of," &c, &c., have 
been pronounced valid, the Court adopting a liberal interpre- 
tation, and rather than the gift should fail, assigning the same 
to a definite analogous object. So a devise or settlement by a 
tenant in tail of land to charitable purposes, without levying a 
fine or suffering a recovery, was held good as an appointment 
both against the issue in tail and the remainderman. {Attor- 
ney-General V. Burdet^ 2 Vern. 755.) The ancient legal doc- 
trine^ that every estate in remainder must have a particular 
estate to support it, was set aside in favour of a remainder 
limited to a charity, in the case of Plate v. St John^s College, 
Cambridge. (Duke's Charitable Uses, by Bridgman, 379.) 
Though corporations were excepted out of. the Statute of 
Wills, yet devises of lands to charitable uses were held as 
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decliarations of truBt, and pronounced valid even when made to 
corporations. {Floods » Case, Hob. 136.) It was at one time 
even doubted whether charitable bequests were not payable 
out of equital^ assets before actual debts. Bequests literally 
illegal as to their objects^ are constantly so modified judicially^ 
according to the system of liberal interpretatioB, technically 
mailed cy pris, as to be affected with all ihe inoidente of gi^to 
0r%inally valid. Thus Lord Hardwicke ordered the proceeds 
of a legacy left by a Jewish testator for the instruction of 
children in the Jewish faith^ to be devoted to the education of 
tshildren at the Foundling Hospital in the Christian religion. 
Whereas the Statutes of Mortmain in general make the king's 
licence necessary to the endowment of collegiate or corporate 
bodies, and whereas it was questioned at the time of tiie Bevo* 
lution whether the Crown had a right to exercise diis dis- 
pensing power, a special Act was passed (7 & 8 Will. III. 
c. 37,) entitled, ** An Act for the Encouragement of Charitable 
Gifts and Dispositions." After reciting in the preamble that 
it would be a great hindrance to learning, and other good 
charitable works, if persons were discounted from granting 
lands to corporate bodies for public uses, it is expressly 
enacted that the king may grant to any person whatsoever 
licence to alien, purchase, or hold in mortmain. 

Bequests of personalty for charitable uses have never 
received direct discouragement or special limitations. Nor, 
indeed, have such gifts been indirectly checked, except so far 
as the operation of the Poor-laws might be said to have effected 
that result. On the contrary, they have been the objects of 
exceptional privileges. The power of an existing owner to con« 
trol the descent of his property among individuals is confined to 
the limits of twenty-one years after lives in being ; but for pubUa 
purposes, not inconsistent with the policy of the law, he may ap- 
propriate the same property for ever. Personalty may be thus 
bequeathed by will or deed, and, provided the regulations of 
the Statutes of Mortmain be observed, the same laige powers 
of alienation extend to realty. However, the laity from the 
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eariieBt times regarded with extreme jealousy the dedieatioii 
of lands in perpetuity for religious or charitable purposes. 
That jealousy did not spring in the first instance from any 
alarm lest the landed property of the country should be with- 
drawn^ and for ever locked up from commerce, but from the 
hostile operatioii of such alienationB in regard to the feudal rights 
of the Lords; ** for that by alienation in mortmain they lost 
whdty their escheats, and in effect their knights' services for 
the defence of the realme, wards, marriages, reliefes, and the 
like." (Co. Lit 2 b, L. 1, C. 1, Sect 1.) It also appears from 
the language of Magna Charta, that in the simplicity of those 
early times, when the practice of giving lands to trustees was 
unknown, real property was frequently bequeathed to religious 
houses for the purposes of a trust Hence it was enacted, 
9 Hen. III., c 36, ^^ It shall not be lawful from henceforth to 
any to give hb lands to any religious house, and to take the 
same land again to hold of the same house. Nor shall it be 
lawful to any house of rehgion to take lands of any, and to 
lease tiie same to him of whom he received it" 

There are no allusions in the Acts of Parliament until a 
period comparatively recent, to " many large and improvident 
alienations or dispositions made by languishing or dying per- 
iBo&B, or by other persons, to uses called charitable uses, to 
take place after their deaths, to the disherison of their lawful 
heim" Such alienations had, no doubt, been frequently made 
daring the Middle Ages, but until the forty-third year of the 
i^ign of Elisabeth, or at all events until the reign of 
Henry VIIL, so far from being watched with jealousy, they 
were encouraged by the Church and viewed with approval by 
the State. It happens in the growth of nations, as in the 
development of individuals; — instinct precedes intelligence. 
After groping under a mysterious guidance through the dark- 
ness, the emancipated reason passes upwards into the region of 
%ht Instinct is a state of unreflecting and half-conscious ex- 
istence, evolving great results with the faultless precision of a 
mechanism, and, in the case of higher intelligences, preparative 
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for a state of less accurate though nobler action. Generally 
speaking, if not always, the dominion of instinct is broken up 
by the shock of some rude resistance, and upon its ruins is 
built the goyemment of enlightened reason. 

During the early stages of a nation's history, the relief of 
the poor is left to the impulses of the beneficent, and dispensed 
as an act of pure grace, without system or discrimination. The 
failures, the injustice, and the thousand mischiefs which result 
from the impulsive and tentative efforts of a noble instinct, 
afford the materials which awakened intelligence reduces to 
order and system. A code of laws respecting the main- 
tenance of the poor is a mark of a certain degree of civi- 
lization. The ancient Romans had not quite reached that 
stage. For although the Theodosian code provided that the 
children of those who were unable to maintain them, should be 
kept at the expense of the public, in order to prevent the 
murder and exposure of infants, those provisions were rejected 
in Justinian's collection. (L. xi., c. 27.) It appears by the 
« Mirror," (chap, i., s. 3,) that according to the Common Law 
the poor were to be " sustained by parsons, rectors of the 
church, and the parishioners, so that none of them die for default 
of sustenance." That was however a legal theory, which cer- 
tainly exhibited the gropings of the people for something better 
than the guidance of mere instinct, yet proved in actual expe- 
rience of little value, because not until 27 Hen. YIIL, c 25, 
was any compulsory process sanctioned by law for the relief of 
the poor. When the richly endowed monastic institutions 
were abruptly dissolved, the hordes of idle and impotent poor, 
whose useless lives had hitherto been wasted at the gates of 
the religious houses, were now let loose upon society. The 
clamorous demands of a wretched and starving people compelled 
the Legislature to confront the difficulty. This was the form 
of resistance by which the dominion of instinct was broken up, 
and the reign of intelligence ushered in. When the views of 
statesmen had arrived at something approaching to maturity, 
the foundation of the present Poor-law system was laid down. 
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in the forty-third year of the reign of Elizabeth. (43 Eliz.^ 
c 2.) This rendered an inquiry into the laws of charities im- 
peratiye ; and it is worthy of observation, that all the statutes 
prior to the Statute of Mortmain are unifotmly favourable to 
charities. (See 39 Eliz., c. 5 ; 21 Jac. I., c. 1 ; 43 Eliz., c. 4.) 

The statute of Elizabeth is a very important point in the 
history of charities, inasmuch as it contains the first legislative 
attempt to describe the legal notion of charity. '^ The term 
charily, in its widest sense," observes Mr. Tudor, " denotes all 
the good affections men ought to bear towards each other; in- 
its most restricted and common sense, relief to the poor. In 
neither of these senses is it employed in the Court of Chan- 
cery, for there its signification is derived chiefly from the statute 
of 43 Eliz., c. 4, commonly called the Statute of Charitable Uses. 
Those objects and purposes are considered charitable : firstly, 
which that statute enumerates ; or, secondly, which by analogy 
are deemed within its spirit and intendment. ... It is 
important to bear in mind what constitutes a charity under the 
two heads mentioned : first, because in order to their validity, 
gifts and other dispositions for charitable uses must be made 
according to certain regulations which the law does not prescribe 
in other cases ; and, secondly, because the Charitable Trusts 
Act, 1853, in its interpretation clause, says that the expression 
' charity ' shall mean every endowed foundation and institution 
taking, or to take, efiect in England or Wales, and coming 
within the meaning, purview or interpretation of the statute of 
43 Eliz., c. 4 ; or as to which, or the administration of the 
revenues or property whereof, the Court of Chancery has or 
may exercise jurisdiction.'' (See 15 & 16 Vic, c. 137, s. 66; 
and 18 & 19 Vic, c. 124.) 

Among the causes which brought about results that induced 
the Legislature to pass the Mortmain Act, thereby modifying 
the policy of the law, and actually discouraging certain 
bequests which for ages had met with approval^ may be 
mentioned the following :— First, the Statute of Charitable 
Uees had always been loosely construed, and led to much 
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litigation. Secondly, the acreage of land in mortmain 
had increased to an alarming extent. Thirdly, the opera- 
tion of the Poor-laws had mitigated the hardshipB of 
poverty; had, at all events, substituted systematic administra- 
tion for wayward impulse. Fourthly, the Protestant faith had 
removed many of the mystic and sentimental notions which the 
people of this country had for many oentiixies entertained 
respecting the charitable gifts of dying persons.* The fact 
that the Statute of Mortmain does not aj^y to the colonies, 
nor to Ireland, is also some indication of the motives which 
induced Parliament to pass that Act. Sir W. Grant 
concludes his judgment in Attorney^ General v. Stewart, 
(2 Mer. 143,) by observing that the ''Mortmain Act in 
its causes, its objects, its provisions, its qualifications, and 
its exceptions, is a law wholly English, calculated for purposes 
of local policy, complicated with local establishments, and 
incapable, without great incongruity in the effect, of being 
transferred as it stands into the code of any other country." 

In a report of the Law Amendment Society Committee on 
Charitable Trusts, read at one of the General Meetii^s of the 
Society in 1861, the following sound comments are made on that 
celebrated Statute : — 

" The surface of the country is necessarily limited in quantity ; 
iand although the facility of sales, exchanges, and re-investments, by 
administrative means, greatly moderate the inconveniences of per- 
petual uses, yet dispositions which take land permanently out of tlie 
ordinary conditions of proprietorships are to be defended only bj 
showing that the particular dedication is of such necessify, or of so 
much value to the public good, that an exception should be made in 
its favour. This of course may frequently be the case; churches, 
chapels, schools, and hospitals, are examples in which the appropria- 
tion of proper sites is necessary for the purposes of general utility 
and permanence." (Rep. p. 4.) 

* It may be observed here, that the charity returns show that about the 
year 1840, the total quantity of land belonging to charities in England and 
Wales, was 442,915 acres, and those ftgurcs do not comprehend the lands 
held in mortmain under the Chui-ch. 
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Probably no department of law has afforded a wider scope 
for the exercise of legal acumen than the Law of Charities. 
Mr. Tudor displays very much of it in the dear and well- 
founded observations which are contained in the chapter 
devoted to its exposition. Though the statutes r^ulating 
charities are numerous, sudi has been the shifting policy of 
the law, and the consequent latitude of construction, that the 
balk of the learning upon this subject may be emphatically 
designated as '^case law." The common rules of etymology 
and syntax afibrd far less help towards rightly interpreting the 
statutes, than the dicta and solemn judgments of the Courts. 
For example, no Act of Parliament gives a legal definition of 
charity. Probably for very good reasons; because in general 
when a statute gives a definition, the first practical task 
imposed on the expounders of the statute is to define the 
'' definition.'' The legal idea of chairity must be deduced from 
a comparative study of the cases. The statute of Elizabeth 
enumerates certain purposes and objects which the law regards 
as charities, but ju£cial decisions alone supply us with the 
law as regards objects and purposes analogous to those enu- 
I merated. The same observations apply with no less force to 
the fine distinctions which the Courts have drawn relative to 
superstiHotis uses, interest in land, &c. &c. The author has 
displayed good judgment in the selection of those leading 
decisions, as well bb in the terse and pointed obiservations, 
whidi serve very much to (dear up the niceties of construction as 
well as the more general principles of interpretation* Thebodk 
is professedly practical in its character. It undertakes to 
expl^Q the law as it is, without encumbering its pages with 
historical information about obsolete matters, or distracting 
the attention with speculative theories. The object of the 
work is " to consider the Law of Charities generally, not for 
the purpose of tracing it to its earliest origin from the Boman 
htw, or of indulging in antiquarian research, but with the 
intention of affording to those interested in the working of 
the important Acts recentiy passed fi>r the better admimstration 
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of Charitable Trusts^ a practical and concise summary of the 
law upon that subject." 

The following is a general outline of the plan of the book. 
Commencing with a minute explanation of what constitutes a 
charitable use, and what may be its objects, the author pro- 
ceeds to consider superstitious as contradistinguished from 
charitable uses ; what regulations the policy of the law pre- 
scribes for the validity of gifts and other dispositions to 
charitable uses ; the jurisdiction over different kinds of chari- 
ties, together with the duties and rights of visitors. The 
latter portion is devoted to an exposition of the law relating to 
the management of charities, as prescribed by modem Acts of 
Parliament, of the procedure in cases of Charitable Trusts 
under various jurisdictions, of the powers conferred by the 
Legislature on the Charity Commissioners, and of the powers 
and duties of trustees in the administration and management 
of the estates and funds of charities. The concluding chapters 
contain valuable information as to the extent of remedy against 
the trustees and otiiers, in cases of breaches of trust com- 
mitted by trustees ; as to the election, appointment, and 
removal of trustees and other persons connected with elee- 
mosynaiy corporations and other charities; and as to the 
liability of property given to charities, to fiscal and other 
burthens. 

In addition to painstaking accuracy and sound judgment in 
the selection of adjudged cases, Mr. Tudor has given proofs 
in this volume, as in other works well known for their merit to 
the profession, of considerable analytic power. The author has 
mastered the art of omitting that which is unimportant or irre- 
levant, — ^a merit only inferior to the gift of detecting that 
which is pertinent. Cases apparently irreconcilable are not 
merely hunted up in Digests, and huddled together without 
discrimination, to the bewilderment of the reader; but the 
salient points of each are explained, and their seeming or real 
discrepancies reduced to well defined particularity. The 
residuum of law eliminated from a mass of carefully selected 
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decisions, is presented in a few iSimple propositions, which the 
memory easily retains as broad guiding principles. 
The following is an instructive illustration: — 
"Two rules of construction," observes Mr. Tudor, "with 
regard to charitable gifts, deserve particular mention. The 
first rule is, that in every case where a person, either by 
deed or will, manifests a general intention of charity, even 
although he mentions no particular objects; (^Attorney- 
General v. Herrick, Amb. 712 ;) or if he directs specific pay- 
ments to be made to particular objects which do not exhaust 
the proceeds of the property,* the Court will not, as in ordinary 
cases, hold that the whole of the property in the first case, or the 
surplus in the second, results to the donor or his representatives, 
but will consider it applicable to the purposes of the charity. 
Thus in the case of the Attorney-General v. JEarl of Winchelsea, 
{3 Bro. C. C. 373,)*the testator gave the residue of his personal 
estate to trustees upon trust, from time to time, to pay £12 a 
year to a proper schoolmaster, to teach the children of the 
parish of B., twenty shilllings for the purchase of books for 
the children of the school, and to supply the surplus of the 
dividends and interests of his said personal estate {if any there 
shall be after such payment) in clothing and putting out ajh- 
prentices to any trade, business, or occupation, that shall be 
proper for them, two children of the parish of R. aforesaid, and 
one child of the parish of W. It was held by Sir R. P. 
Arden, M. B., that the surplus being more than adequate to 
the number of the objects of the charity, was applicable to 
similar purposes. * The question,' said his honour, ^ is, 
whether the whole surplus of this personal estate is not 
intended to go to the charitable purposes mentioned in the 
wiU, though more than sufficient to answer the exact number 
of the objects there specified. The real intention of the 
testator is perfectly clear, that he meant to give the whole 

* Arnold v. Attorney- Oeneral, Show. P. C. 22; S. C. nom,; Attorney^ 
General v. Mayor of Coventry. 2 Vera. 397 ; Colles P. C. 280, 7 Bro, P. C. 
235 ; Toml. £(L, &c. &c. 
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surplus. It has been said, that the distinction is, that 
where there is a definite object, and that cannot take place, 
the Court will not look for another object, but let the 
property go to the next of kin or the heir-at-law. As in the 
Attorney- General v. Bishop of Oxford (I Bro. C. C. 444 »•), 
the only object the testator had was the building a church ; 
that was his sole idea, and nothing short of that would 
answer his intention; and, therefore, the object must be 
effectuated in totoy or the property fall to the next of kin. So 
in the Attorney- General v. Goulding (2 Bro. C. C. 428), where 
Mr. Justice BuUer seems to have gone to a great extent, and 
as far as the case would well vf&^i^a'i^t him, it was held that the 
testator had no general intention beyond that specified in his 
will, and consequently that the bequest must be confined to 
the precise object, and not beyond it; but wherever the inten- 
tion has been to dispose of the whole' prophrty to certain pur- 
poses, as in the early case of Thetford School, (8 Co. 130,) and 
numerous subsequent authorities, the whole has been applied ; the 
intention has been co^isidered as such, and it has been only in- 
ferred that the testator has been mistaken as to the quantum. It 
has been observed as a strong mark of his intention, that by giving 
the apprentice fees to three objects, he has marked out the 
limits of his bounty, and that the confining it to that number 
will be a sufficient compliance with his intention ; but accord- 
ing to the disposition of this residue, his intention could not be 
limited to three boys ; and if it could pay more the testator 
has shown an intent that the surplus beyond that must be 
applied in the same manner. Therefore, I am of oj^iion 
it must be applied to the charitable purposes mentioned in 
the will: perhaps it may not turn out to be much more 
than sufficient, but if it should, the next of kin may then 
come to the Court, as in other cases, where latere has been 
an increase of rents and profits.' " 

The second rule deduced by Mr. Tudor from the adjudged 
cases is the following : — ^* That though a person does not make 
any general declaration of devoting the whole income of the 



Tudor on Charitable Trusts. 323 

property to the charity, if he gives each and every portion 
of the whole income at the time to some charitable purposes^ 
and by that means exhausts the whole, then if the income 
should afterwards increase, the increase will also be applicable 
to charitable purposes, and the different objects vdll take 
the increased income, according to their relative amounts.'^ 
The Thetford School case is generally cited as the leading 
authority for this proposition. 

The soundness of the rules just mentioned has been ques* 
tioned by Lord Hardwicke and Lord Eldon, the former of 
whom said in Attorney^ General v. Johnson, (Amb. 190,) that 
when the Thetford case was decided, the doctrine of resulting: 
trusts was but little understood ; and the latter of whom, im 
Attorney^ General v. Mayor of Bristol, (2 J. & W. 318,) said,, 
that if the object of the gift had not been charily, he felt 
considerable difficulty in believing that this doctrine of the 
XJourt would have prevailed. 

" Where, however, there is no general intention shown of 
devoting the whole income, or if the whole of the existing 
income be not given, to charitable purposes, and particular 
payments only are directed to be made to certain charitable 
objects, the devisees in trust will take the surplus beneficially ; 
or if undisposed of, the donor or his representatives will take 
it by way of resulting trust, subject to the specified payments J^ 
{Attorney* General v. Gascoiyne, 2 M. & £[. 647.) 

^ The result of all the authorities is, that where an estate is 
given to a corporation, and out of the income specified 
amounts are given to various charitable objects, which do not 
exhaust the whole, and the residue or surplus is given to the 
corporation, the Court infers that such unascertained surplus 
of the income is the measure of the bounty which the testator 
intended the corporation to have for their own advantage, be 
that surplus little or great." (Ghap. VL sec. 1, pp. 234 — ^239.) 

The following is an excellent summary of the nice construc- 
tion which has been put upon certain bequests to charitable 
uses with reference to the Mortmain Act (P. *!5.) ♦ 

vol.. XIII. NO. XXVI. z 
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** A reoommendation to trustees to purchase lands will be consi- 
dered as imperative, and therefore equally void as in the case of an 
(express direction to do so." {Attorney ^ General v. Davies, 9 Vesej, 
546, &c. &c.) 

^* A bequest of money for the ereeticm or repair and improvement 
of buildings upon land already in mortmain is valid." {Brodie v* 
Duhe of Chandos, 1 Bro. C. C. 444.) 

" A bequest for paying off an incumbrance on real estate belonging 
to a charity, as, for instance, a meeting-house, is invalid, though the 
incumbrance be merely equitable ; {Corhyn v. French, 4 Ves. 418 ;) 
but a bequest for paying off debts contracted in respect of a meeting- 
iionse, but which do not constitute a charge upon it, is validL" 
(Bunting v. Marriott^ 19 Beav. 163.) 

" Although a devise of rents of realty to accrue due would be 
clearly within thfe Act, a bequest of arrears of rent will not. {Ed- 
wards V. Hally 11 Hare, 6.) But the bequest of arrears of interest 
on a mortgage has been held to be within the Act, for the land 
might be sold to pay them." {Alexander v. Brame^ 7 Jur. N. S. 889.) 

^' As a general rule, where a testator gives money which he directs 
to be laid out in erecting or building a school, or any other cha- 
ritable institution, it will be implied that he intended a purchase of 
land to be made for that purpose, and the gift will consequently be 
void, unless the testator distinctly points out to some land which is 
already in mortmain. Even a request to the trustees of the sum 
bequeathed for such purposes, that they would ask a grant of land 
for the purposes of the building, has been held not to be sufficient to 
express the testator's intention to exclude a purchase of land. Even 
when a charitable institution to which money is bequeathed ' towards 
building ' charitable institutions may possess land upon which 8U(^ 
buildings might be erected, unless the testator by his will precluded 
the application of the legacy to the purchase of other building land, 
it would be void. A bequest, however, of money to be employed in 
building for a charitable object, if land shall at some future time be 
given for that purpose, is a perfectly valid bequest." 

In the construction of legal instruments purporting to 
convey property by way of charity, their validity will generally 
turn upon three principal considerations : First as to the sub- 
ject of the gift, — whether it be realty or personalty ; secondly 
as to its nature^ — ^whether it be in harmony with the policy of 
the law^ or tainted with a superstitious or immoral character ; 
and thirdly as to its object, — whether it be what the law de- 
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nominates charitable. All other questions are subordinate^ 
and naturally range themselves under one of these classes^ 
Thns^ if it should appear that the property given, granted^ 
aliened, limited, released, transferred, assigned, or appointed, 
be either *^ manors, lands, tenements^ rents, advowsons, 6t 
other hereditaments, corporeal or incorporeal," it will be neces- 
saiy to examine whether the statutory requirements respecting 
the execution and enrolment of the instrument, &c. &c., have 
been complied with. But the primary inquiry will have re- 
gard to the Bttbject-^natter of the gift. It requires the nicest 
discrimination in many instances to decide whether a gift, on 
the face of it personal in its character, may or may not savour 
of realty. Thus bequests of money secured on the tolls col» 
lected on certain turnpike roads, and also of money secured 
upon the poor and county rates, were not sustained as valid, 
on the ground that they were gifts of interest in land : while, 
on the other hand, it has been decided that shares in canals 
and in railway companies — and, under certain circumstances, 
shares in mines — are not within the statute. Perhaps one of 
the most remarkable instances of the vigilance of the law lest 
the provisions of the Mortmain Act be evaded, is to be found 
in the well-established rule, that a legacy consisting of a sum 
of money to be realized by the sale of land is void. For 
although it is literally a gift of personalty, yet, inasmuch as 
the Charity might elect to take the land itself instead of the 
proceeds, the policy of the law under colour of legality might 
be frustrated. A bequest of money to a charity is void where 
it is expressly or even by necessary implication directed to be 
laid out in the purchase of land. {Attorney-General v. Heart'- 
well, 2 Eden, 234.) Lord St. Leonards held that a bequest of 
shares in a joint-stock bank, although the assets of the com- 
pany were made up of freehold and copyhold estates as well 
as of real securities, was not a bequest of interest in land, 
and consequently not within the meaning of the Statute of 
Mortmain. 

Money was given to a charity ^^ to be placed out at interest 

z 2 
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on mortgage security," and held to be void ; for although it 
was possible to eflfect the mortgage on personal security, as on 
a ship, or upon real security in Scotland or Ireland or any 
foreign country, where the Mortmain Act did not hold, the 
Court assumed (in Baker v. Sutton, I Keen, 224,) that a real 
security in England was intended. Hence it would appear, 
that wherever it might be reasonably concluded that it was 
the intention of the donor, even remotely, to alienate land or 
interest in land in perpetuity for public uses, the Courts wiU 
insist scrupulously on the strict observance of the statutory 
requirements. 

With regard to the doctrine of superstitious uses, the 
successive modifications which it has undergone aSbrd a 
striking example of the reflex action of social advancement 
upon the laws of a people. At one time charitable bequests 
to Protestant Dissenters, to Roman Catholics, and to Jews, 
were void as being superstitious, or more correctly as being 
hostile to the welfare of the Church by law established. What 
interest the judicial decisions respecting gifts void on account 
of their superstitious nature possess, is chiefly owing to the light 
they throw upon the stages of intolerance and bigotry througt 
which England has risen to the generous catholicity of the 
present age. First of all the Protestant Dissenters, after 
wards the Koman Catholics, and lastly the Jews, have received 
from the law a due recognition of their rights, and distinctions 
of an invidious and paltry character have been swept away, 
let us trust for ever. By 2 & 3 Will. IV. c. 115, (15 August, 
1832,) Koman CathoHcs were placed on the same footing as 
Protestant Dissenters. It is entitled "An Act for the better 
securing the charitable Donations arid Bequests of his Majesty's 
subjects in Great Britain professing the Boman Catholic Beli- 
gion." The first section enacts, that his Majesty's subjects 
professing the Boman Catiiolic religion, in respect to their 
schools, places for religious worship, education, and charitable 
purposes in Great Britain, and the property held therewith, 
^Qd th& persons employed in or about the same, shall in 
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respect thereof be subject to the same laws as the Protestant 
Dissenters are subject to in England, in respect to their 
schools and places for religious worship, education, and chari- 
table purposes, and not further or otherwise. Hence it has 
been decided that a legacy in &vour of a Boman Catholic 
college, and to Roman Catholic priests, is valid. The Courts 
will, however, still set aside gifts that are in their nature 
evidently superstitious. Mr. Tudor has collected several 
examples. In West v. Shuttleworth, (2 My. & K. 684,) " A 
testatrix directed several sums to be paid to certain Soman 
Catholic priests and chapels, desiring that they may be paid 
as soon as possible after her decease, that she might have the 
benefit of their prayers and masses : and she gave the residue 
of her property to trustees, upon trust, to pay £10 each to 
the ministers of certain specified Soman Catholic chapels, for 
the benefit of their prayers, for the repose of her soul and lliat 
of her deceased husband, and to appropriate the remainder in 
such way as they might judge best calculated to promote the 
knowledge of the Catholic Christian religion among the poor 
and ignorant inhabitants of Swale Dale and Wenston Dale. 
It was held by Sir C. Pepys, M.S., that the gifts to priests 
and chapels for prayers and masses were void, as being 
superstitious: and that the next of kin were entitled to 
the benefit of the failure of the bequests, but the gift of 
the residue was valid within 2 & 3 Will. IV. c. 115. In 
Heath v. Chapman, (Drew, 417,) Dragonetti transferred funds 
into the names of trustees upon trusts declared, for certain 
Soman Catholic chapels, for saying masses and requiems 
for the souls of the donor and for other souls, and .for the 
souls of ^^ the poor dead," and for other pious uses. It 
was held by Sur K. T. Kindersley, V.C, that the gifts for 
requiems and masses for the dead were superstitious and void ; 
that the pious uses could not, as religious uses, be separated 
from the others, and were therefore bad ; and that the words 
^ pious uses' could not be construed charitable uses: conse- 
quently, the funds transferred to these uses went to the 
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tmdnarj legatees of the donor." With regard to Ireland, 
however, it would appear, from several decided cases, that a 
oontrary doctrine obtaiBB ; for there, bequests for masses fcur 
the testator's soul have been held to be valid. 

There is a curious case, in some respects analogous to that 
just eited, where Sir J. Bomillj pronoimced in favour of a 
bequest which at first sight appears to be invalid as a chari- 
table gift. One Michel, a Jew, who died in 1821, by his will gave 
to his executors as much money as would produce in Govern-- 
ment securities the sum of £10 per annum, to be paid to Ihe 
pamosim, or wardens, of a congregation, in Little Poland for 
Ihe time being, to be paid by them to three quired persons, to 
be chosen by them from and out of his family, to learn in their 
Beth Hammadraes or college two hours daily, for eva*, ami 
on every anniversary of his death to say the prayer called iu 
SArew, Candish ; and in case there should be no one of his 
family qualified thereto, then they were to pay the same to 
three persons qualified. It was stated, that the term to ^^ learn 
in the Beth Hammadrass, or college, for two hours daily 9*^ 
signified to study either the Bible or the Talmud; and that 
the ^^ Candish " was a short Hebrew prayer in the praise of 
God, and expressive of resignation to His will. That both 
were acts of piety, and that the prayer was generally said by 
the sons of the deceased during the year of mourning and on 
the anniversary of the death, but if there were none, it was either 
said by the relatives, or some other person. Sir John Bomilly^ 
M.B., held the bequest to be valid. ^^ Here," said Ids Honour> 
<^ nothing is said as to praying for the soul of any one. • . » 
What has to be done has no reference to praying for souls of 
the founders, and I do not know that there would be anything 
superstitious m a bequest by members of the Church o^ 
iingland to wardens to select a scholar to learn the Greek 
Testament two hours daily, and on a certain day to repeat the^ 
Lord's Prayer, although the day selected may be tiie anniv6r« 
eary or birthday of the founder. There is nothing here to show 
that this was done under the notion that the soul of the testator 
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wottid derive any benefit from it. I think this is a valid gift 
for tibe benefit of a Jewish charity, and that the executor mnst 
pay over the dividends to the pamosiM or wardens, who are 
to select the three qualified persons as directed by the wilL'* 
{In re MieheTs Trust, 28 Beav. 1.) With regard to Roman 
Catholic charities, of a superstitious character, the Boman 
Calliolio Charities Act provides, *' That no gift or ^sposition, 
or any Ia¥rful or charitable Boman Catholic trust, shall be 
invalid, by reason that the same estate or ftmd is also sub* 
jected to a trust deemed to be superstitious; but the Court 
of Chancery or the Commissioners of Charities may apporticm 
the estate or fund, so that a proportion of it may be subject to 
the lawful or diaritable trusts declared, and the residue to 
such charitable trusts as the Court or Commissioners may 
o&nsider most just.'' 

It may also be observed, that bequests, rither for tiie 
ropport of diapels or congregations, or for the support of 
dissenting ministers and their successors — ^including Uni«- 
tftrians— -or for the assistance of educational or religious 
institutions belonging to any denomination of dissenters, are 
no longer void as charitable gifts, on account of thrir super* 
stitious character. The whole theory of superstitious uses 
has been reduced to the narrowest limits. The case of 
Thornton v. Howe, (10 Week. Bep. 642,) decided since the 
iSBue of Mr. Tudor's book, illustrates the liberal construction 
put by the Court upon bequests which are apparentiy super-- 
^lious. There the testatrix devised the residue of her 
real and personal property to a trustee, to be appUed towards 
the printing, publishing, and propagation of the writings of 
Joanna Seuthoote. Sir J. Bomilly, M.B., held that tiie gift 
was not void on account of the tendency or character of the 
writings of Joanna Southcote; and that the bequest, so far as 
pur6 personalty was applicable to its purposes, was valid. 
His Honour observed, '* I am of opinion that the Court of 
Chancery makes no distinction between one sort of religiom 
and another, the gifts^to any of them being equally bequests^ 
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which are included in the general term of ^charitable 
bequests.' Neither does this Court make any distinction 
between one sect and another." The Courts will not, 
however, uphold gifts to enable persons to propagate opinions 
opposed to Christianity, or subversive of morality, or against 
public policy. The Lords Justices decreed a recent bequest 
to be void, which had for its .object to promote the return of 
Jews to Palestine, with a view to regain possession of the 
country, because to give legal sanction to the same would 
have been inconsistent with our duty to a friendly 
Government. 

The third consideration presents the greatest difficulty. 
What is the legal idea of charity ? All the decisions point to 
one broad principle which might be relied upon as a safe and 
unerring standard. A Charitable Trust in the eye of the 
Law is one which contemplates the benefit of others, and is 
not for personal, but general objects. If tainted with selfisb- 
ness it is not a charity. One or two examples will illustrate 
the importance attached by the Court to this cardinal principle. 
Certain legacies were bequeathed to the priests of specified 
Roman Catholic chapels, to have the benefit of their prayers, 
the remainder to be devoted *^to promote the knowledge of 
the Catholic religion." The Lord Chancellor pronounced 
in favour of the latter bequest, but held the former to be void ; 
because " the sums given to the priests were not intended for 
the benefit of the priests personally, nor for the support of the 
chapels for general purpoises, but were given for the benefit of 
their prayers." The motive of the testatrix being selfish, and 
not purely benevolent, the bequest failed. ( West v. Shuttle^ 
worth. In the case of Mellick v. The President and 
Guardian of the Asylum, (Jacob's Sep. p. 180,) a bequest 
was made out of real estates to. erect a monument in a church 
to the testator's memory. There were other devises to 
which no reference need here be made more particularly. 
The Master of the Soils said, ^' I think this is not a charitable 
use within the meaning of the statute The Statute of 
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Mortmain does not apply to property expended like this by the 
3>arty on himself ^ for the gratification of his own vanity, on an 
object which, instead of having any similitude to charity, is the 
very reverse of it : the builder of the monument is to be paid 
for his labour only." On the other hand, the following 
bequest was held to be void as being within the statute. The 
testator devised, with other legacies, certain real property, 
'^ to be a fund for a perpetual annuity of £10 per annum to a 
minister, to preach a sermon once a year to his memory, to 
keep his tombstone in repair and the inscription thereon, and 
upon the stone against the wall, reciting the gift, legible • . • 
two pounds per annum to the clerk, and two pounds more 
to the sexton for ever." Lord Chancellor Hardwicke 
said, " The perpetual annuity to the minister is a charitable 
use ; which is not prevented by the addition of the annual 
sermon. So are the other two annuities, and the rest is not 
only a vain concomitant of the charitable bequest, but a cir- 
cumstance attending the general execution thereo£" {Durour 
V. Motteux, 1 Ves. Sen. 320.) A grant was made by deed, exe- 
cuted and enrolled duly, to trustees and their heirs, to the use 
of one of them, his heirs and assigns, upon condition that he, 
his heirs and assigns, should from time to time repair a vault 
and tomb, and if need be rebuild it, and permffc the same to be 
used as a family vault for the grantor and any of her family, 
&c. &c. Lord Ellenborough, in giving judgment, said, 
'^ It does appear to be a charitable use in part, and in part not. 
As far as ihe grantor's own interment it is not, but inasmuch 
as it is for her family it may be so considered." 

The rules and maxims of Economic Science respecting 
charitable gifts, are deduced from the axiomatic proposition 
already cited, that as the actual proportion between the indi- 
vidual masses of wealth in any community approaches equality, 
the greater will be its aggregate of happiness. This is the 
ultimate principle upon which gifts of charity can be philo- 
sophically defended. Moral science has always regarded such 
gifts with approbation, because they harmonise with the sense 
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of justice, and promote a generouB pMlantfaropj. Pofiticsl 
philosophy arriyes at the same conclusion by ri^d ratio<a- 
nation. The object of legislation ought to be the wdl- 
being or happiness of the community. Eyery unit of wealth 
has the power of producing a certain amount of happiness t 
therefore, the more equal the proportion between the separate- 
masses of wealth in a society, the greater will be the happiness 
of all. The machinery of the Poor-laws is the ccmtriyance 
of legislation to effect a partial re-distribution of wealth, uid 
thereby to restore the equilibrium of property ; while Toluntaiy 
beneficence is the spontaneous effort of a natural force 
to accomplish the same result. Where wealth is so un- 
equally allotted — either as the unayoidable result ci industry, 
or accident, or misfortune, or infirmity, or eyen imprudence — 
as to leaye any members of the community in want of that 
minimum of wealth requisite to purchase what are called the 
necessary comforts of life, there the policy of the law ought^ 
obyiously, to be in fayour of charities. We might go further : 
were it possible for a whole nation to rise aboye the want of 
mere necessaries, gifts of charity should still be encouraged, — 
subject always to narrow and discriminating superyision. 
The disproportionate wealth of the more affluent might wisely ~ 
and well be deyoted to proyide means and opportunities of cul- 
ture — religious, intellectual, and physical — for those citizens 
who, although aboye indigence, might not otherwise be able to 
obtain the same. 

The policy of the present law of England with regard to 
charities is ambiguous and inconsistent. As to personalty 
the law offers no opposition, on the contrary, marked 
encouragement to charitable gifts; thereby apparently 
indicating a general approyal of the principle. But in its 
anxiety to check the withdrawal of lands &om commerce, such 
restrictions haye been imposed upon ^ts of *^ interest in land'' 
as to haye preyented the application of a considerable portion 
of personal estate to charitable objects. Again, if it be wise 
to discourage the alienation of land to perpetual uses generally 
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and to make void all teetamentary or posthmnouB bequests of 
tlie same^ how can it be also wise to concede the utmost liberty 
to demise lands for charitable purposes by deed duly executed 
and enrolled ? The conditions of a valid demise of land to 
charity, viz., that the donor shall reserve no present or ex- 
pectant interest in the property, and the survivorship of the 
donor one year after the execution of the instrument, appear t^ 
liave originated in the anxiety of the Legislature to prevent 
aGenatione m extremis, under the influence of superstitious 
fears. Though the property of the majority in this country 
is personal, no precautions are taken against the disposition of 
this kind of property by ** languishing and dying persons." 
Beneath this confusion and ambiguity lies the sound principle 
of which the Legislature has not lost sight, that land ought 
not to be withdrawn from commerce. Instead of boldly 
prohibiting the tying up of landed estates for charitable 
purposes, the law has only indirectly checked it by imposing 
difficulties. Hence the apparent inconsistency and palpable 
ambiguity of its policy. There can be no doubt however that 
charities have always been favoured by the law, for "no time," 
as Lord Coke observes, "was so barbarous as to aboUsh 
learning, or so uncharitable as to prohibit relief to the poor." 
Every ambiguity and inconsistency might be removed by 
adopting very simple means. Let the distinctions as regards 
charitable bequests between real and personal property be 
swept away, and let it be made compulsory, except for certain 
purposes, upon the trustees to whom realty may be con- 
veyed for the uses of a charity, to convert the same within a 
specified period into personal property. There are other 
matters of extreme importance connected with the subject of 
charitable trusts, deserving of serious attention, viz., as to the 
extent of control which the owner of property real or personal 
ought to enjoy over its destination ; as to the reviewing and 
remodelling schemes of charity within certain periods, and' 
adapting the same to the wants and circumstances of the 
times ; as to the powers exerdsed by the Court of Chancery 
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ey pres to avoid the evils and inconveniences of whimsical and 
foolish bequests, &c. &c. Let it suffice here to state, in 
conclusion, the proposals for the improvement of this depart- 
ment of the law, which carry with them the high authority 
of an eminent Judge of the Court of Chancery and of a 
Committee of the Society for Promoting the Amendment of 
the Law. 

The learned Judge, Vice-chancellor Sir William Page 
"Wood, concludes the paper read by his Honour before the 
Jurisprudence Department of the National Association for 
the Promotion of Social Science, with these propositions : — 

"That either real or personal estate may be disposed of by 
deed for any charitable purpose selected by the donor, subject to the 
following conditions : — 

'^i. That a definite scheme be laid by him before the Charity 
Commissioners and approved of by them. 

" ii. That the gift is not to take effect until the expiration of one 
year from the execution of the deed, with power for the donor to 
revoke the deed at any time during the year ; and the deed to be 
ipso facto revoked by his death within that period. 

"iii. The gift to be absolute, without reserving any beneficial 
interest to the grantor beyond any patronage he may exercise with 
regard to the charity* 

"iv. The deed itself to be executed in the presence of, and 
attested by the Conunissioners, or some person deputed by the 
Commissioners to witness its execution, and not necessarily in the 
presence of any other witness, and to be enrolled as now provided." 

The Beport of the Law Amendment Society Conmaittee 
recommends that — 

<^ 1. After the no land (not theretofore held 

upon charitable uses) shall be held as a permanent endowment for 
the benefit of any charity or for any charitable use, except such 
portion as shall be deemed by the Committee of the Privy Council 
on Charities to be necessary for the site and purposes of the 
particular institution, — as the school-house, hospital, or other 
edifice and its proper appurtenances ; and all other limd shall he 
sold within three years after the same shall become vested in the 
trustees or administrators of the charity (except the said committee 
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shall, for any special reasons, enlarge the time for such sale for a 
further period, and which further period shall not exceed four 
years) ; and the purchase money shall be invested in Govern- 
ment or other sufficient security, with the approbation of the 
committee. 

^'2. Any corporation, whether aggregate or sole, to which lands 
shall be conveyed or devised on any Charitable Trusts, shall be 
empowered to take and hold the same, without any licence in Mort- 
main, for such period as shall elapse before the same shall be sold, 
as aforesaid ; and to convey such lands to the purchaser or purchasers 
thereof. 

'^3. Every charitable gift or foundation made or established 
after shall at the end of thirty years from 

the time of its creation be subject to revision, and to the declaration 
of new purposes and trusts ; which shall be so far in conformity 
with the original or preceding purposes or trusts as shall be con- 
sistent with the object of obtaining from them that which, in the 
judgment of the Committee of the Privy Council on Charities, shall 
be the greatest ^amount of public benefit such gifts or establishments 
are capable of producing. 

'^ 4. No gift, bequest, or devise to public or charitable uses, shall 
be void for uncertainty or on the ground of the impolicy or pernicious 
nature of the object expressed by the donor or testator ; but in such 
cases the dedication to public purposes shall be good, and the Com- 
mittee of the Privy Council on Charities shall appoint another and 
lawful mode of appropriation." 



Abt. X.— the bar of new YORK AND 
MR. EDWIN JAMES. 

TT is with great reluctance and regret that we have again to 
chronicle and comment on the social and professional career 
of Mr. Edwin James. We are, however, compelled to record 
and notice his transatlantic acts, in justice to the members of 
the New York Law Institute. Our readers know, that Mr. 
James obtained admission to the bar of that State in Novembeir 
last,.and that such admission has been sought to be set aside 
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by the Law Institute of Ae <^ of New York. As a preamble 
to our narrative^ we may state th«jb the constitution of the 
transatiantic bar differs much in the several States of the 
Union. The bar of New York consists of practitioners of but 
one grade^ ^^ attorneys and counsellors." Am admission to 
practice entitles a person to practise both as an attorney and 
counsellor in all the courts of the State. Any male person; 
being a citizen of the United States^ or having declared his 
intention to become such, and being of ^ood moral character,^ 
is entitied to offer himself for examination for admission. The 
examinations take place in open court, in the presence of one 
or more of the Judges of the Supreme Court, and are con- 
ducted by persons appointed by the Court for that purpose. 
Usually three leading lawyers are selected, whose practice is 
in the three different branches of tiie profession. These exar- 
minations take place twice a year, on days of which notice is 
given by published orders of the Court, and students and 
others intending to offer themselves, enter their names and 
certificates of character with the clerk, before a time named in 
the order. The certificates are formal vouchers for their 
'* moral character," in compliance with the provisions of the 
statute, and are usually by the gentiemen in whose offices 
the applicants have been clerks. They also generally state the 
time the students have been reading, though this is not required. 
The examinations last one or more days, according to the 
number of persons presenting themselves, and they are severe. 
Rejections are very common. 

Formerly, an applicant who had read three years in the 
office of an attorney and counsellor of the Supreme Court, was 
entitled, on filing a certificate of that fact, to admisgdon at cmoe 
to practise as an Attorney, and in two years thereafter as a 
Counsellor, without examination in either case^ But now no 
admissions are made without examination, except in the case of 
lawyers from other states and countries making application to 
be admitted to tiie same grade they held in such states or 
eountries, and when the Court, as a matter of courtesyj require 
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^nlj the certificate of moral character from some attorney of 
the Supreme Court. 

The admission carries with it the right to practise in all the 
-courts of New York, but gives no rights in the courts of the 
United States. 

As regards foreigners, aliens, denizens, and persons not 
•citizens of the United States, the transatlantic law remains 
the same as stated in Chancellor Kent's '^ Commentaries on 
American Law." 

We will now state the facts of Mr. Edwin James's conflict 
-with his legal brethren of his newly adopted country. Our 
readers will recollect that after Mr. James's surrender of his 
Beat in Parliament, and his resignation of membership in 
Brookes's and the Seform Clubs, (under notorious circum- 
^atances, the conv^sation of all ^ondon,) the Benchers of 
the Inner Temple, on the 26th of April, 1861, appointed 
^ committee to inquire into three certain alleged scandalous 
transactions of Mr. James, which committee reported that 
the charges should be investigated; that in June following 
th^ Bench commenced a long and anxious investigation 
of the imputations and facts in question; that Mr. James 
^^ courted " the inquiry, and justified himself by docmnents, 
aaid oral statements ; and that he also unwittingly consented 
to the examination by the Benchers of all the witnesses they 
desired to examine. It will be remembered that, on the fol- 
lowing 18th of July, his call to the English bar was vacated by 
the unanimous resolution of a full Bench, one dissentient only. 
On the 20th of the same month, Mr. James, by his solicitor, 
gave notice to the Bench of his intention of appealing to the 
•Judges against such order for his disbarment, but did not 
ultimately present such appeal; and subsequently the 
Benchers, on the 20th of November, by a final act, formally 
vacated his call, erased his name &om the books of the society, 
^and ordered a copy of such act of disbarment to be communi* 
•cated to the Judges of all our Courts. 

At this period, pending the inquiry of the Benchers, there 
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Kad been in truth little or no newspaper publicity of the accu- 
sations against Mr. James, although the preliminary act of 
disbarment had been announced in the Times of the 19th of 
July, followed in three days afterwards, however, by a com- 
munication from his solicitor, in the same journal, of Mr. 
James's intention of appeal to the Judges. 

In the interregnum, last summer, Mr. James crossed ihe- 
Atlantic, arriving in the United States in the August follow- 
ing. He lost no time in carrying out his design of obtaining" 
admission to the bar of New York, before his Inner Temple^ 
disbarment was formally ratified in the following Michaelmas 
Term. In the meanwhile, on the certificate as to good moral 
character from one gentleman of the New York bar, (a native 
of England, and who had known him in London,) Mr. James 
was, on the 5th of November, admitted in the Supreme Court 
as a member of the New York bar ; his then uncancelled 
patent as a Queen's Counsel being produced. But no sooner 
had he crossed the ocean, and been admitted again to the legal 
profession, than he relapsed into his former follies — an inve* 
terate passion for notoriety and untruth. Letters from him, 
published in England, declared that he had been in his native 
country the victim of professional jealousy and rivalry — that 
the Judges of Westminster Hall hated him for his forensie 
independence; and to which absurd calumnies he has also 
added, that he was partly the victim of an inquisition and 
of the British aristocracy, on account of his political 
independence and his democratic opinions. Claiming Hie 
status of one of the counsel of Queen Victoria, he volun- 
teered absurd opinions in the American press against British 
interests on the question of the Trent Such senseless and 
despicable conduct of course brought down on him the unani- 
mous condemnation of our press. Hence, a general and very 
proper publicity was given to the real facts of his disbarment. 
The leading members of the bar of New York, on learning the* 
true facts of his disbarment by the English benchers, were- 
naturally indignant that Mr. James should be imposed on their- 
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professional and social society. Accordingly^ at the annual 
meeting of the Law Institute of the city^ on the 5ih of May 
last^ a resolution was unanimously passed^ in effect, ** that a 
committee of five members be appointed by the president, to 
inquire into the matter of the admission of Edwin James, Esq. 
to the Bar of this State, with power to take such measures as 
they may deem proper thereon." Mr. John Anthon, the 
president, forthwith nominated Mr. Daniel Lord, Mr. Murray 
Hofiman, Mr. W. C. Noyes, Mr. Charles Edwards, and 
Mr. Henry A. Cram, as the bar committee. These five gen- 
tlemen are leading members of the state bar. On the 9th, 
Mr. Lord, as the representative of the committee, addressed a 
letter to Mr. James, stating the appointment of their body and 
its purpose, and caUing his attention to the articles in the 
British press, and asking for a letter of explanation, if he should 
think proper before their " action" on the matter. Mr. James's 
reply was defiant, denying point blank all the public impu- 
tations against him ; denying that he had been ** legally" dis- 
barred ; denouncing, of course, the Benchers of the Inner Temple, 
and averring, that at the time of his admission to the New York 
bar, '^ I was a Queen's Counsel at the Bar of England, and 
I am so still." Mr. James, in conclusion, of course denounced 
the Law Institute members as an irresponsible and inquisi- 
torial tribunal ; stating that he was prepared to vindicate his 
conduct in obtaining admission to the transatlantic bar, and 
that he should Airther throw himself on '^ the generosity of the 
majority " of the New York legal practitioners. The Institute 
Committee, on the day following Mr. James's, letter, made a 
communication to the judges of the Supreme Court, of their 
appointment, with copies of articles in the Times, the Law 
Magazine, and the Jurist, verified by the affidavit of their 
assistant-librarian ; calling the attention of the Sbpreme Court 
to the facts, '^ out of respect to the Court and for the reputa- 
tion of the United States Bar." Mr. James lost no time in 
convening a public meeting of the bar for the 19th, before 
any ** action " could be taken by the Judges. The members 
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of the legal profesaon in New York^ ont of a million of m*- 
liabitaQts, number about 3,000 *' attorneys and counsellors ;" 
and no man knew better than Mr. James the effect of a public 
meeting at this period — ^the reception of abuse of England and 
its institutions, and that such a bold course was his only 
alternative. If he could '* carry the sense " of such a meeting 
it might have a wholesome effect on Judges popularly elected. 
His call was so far responded to and successful, as that a 
meeting assembled on the 17th of May, numbering '' about 
500 members of Ihe legal profession," at Astor House. A 
chairman being elected, Mr. James was introduced, and, as the 
New York Transcript report records, ''was greeted by an 
overwhelming burst of applause." The saUent points of his 
unblushing address have appeared in our own newspapers and 
need not therefore be reprinted by us. No Engtiah reader 
would be surprised by Mr. James's utter perversion of facts, 
by his fSalsehood, or his un-English self-defence. Afiter some 
short speeches by his partizans, the following resolutions were 
proposed, seconded, and unanimously passed : — " 

'^ 1. Resolved, That Mr. Edwin James, having been duly admitted 
to practise at the opening of the November term 1861 of the 
Supreme Court, and having since that time been an active practi- 
tioner in our several judicial tribunals, has conducted himself as 
a high-minded and honourable member of the profession, and has 
secured our respect and esteem for his distinguished learning, 
fairness, and courtesy as a lawyer and a man. 

'^2. Resolved, That although no explanation from Mr. James was 
necessary, the explanation given by him has been completely 
satisfactory to the Bar, and should be satisfactory to the Court; 
that in our opinion there is no occasion for any further action on 
the part of the Court in relation to the application made to it. 

" 3. Resolved, That the committee, of which Mr. Daniel Lord is 
chairman, not having derived their au^kority from any meeting of 
the Bar of New York, or any body or association connected there* 
with, after any notice given of their proposed action in reference 
to Mr. James, have no authoriij' to represent, and .do not, in fact, 
represent, the sentiments of the legal profession of this city, either 
in the manner or substance of their proceeding against Mr. James; 
thai such proceedings being confeBsedly ^nded not upon cliaiges 
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a&cting Mri Jamee!fl. chanieter siofie he.wiia»a^nitt«d bj theiproper * 
trihnnal as. a. member of: the, Kew York Bar, but upoBtaiK>]^Fmom9< 
attacks in foreign joxmiaky, ia> unwortfayi the. magpiuiimity> voA. 
liberalitj of our profession and oar people, and savours strongly, of 
persecution; that the Bar of Nevr York claims to select the 
guardians of its honour and reputation, and that we repudiate the 
unsolicited and self-constituted guardianship of the committee^ 
referred to. 

Xhe; report ststea that on the oondusioii^ **Mst. James was' 
immediately stirnmnded by his friends, who congratulated him 
on the success of the meeting^'' Verily the success was richly 
deserved, nor could Uiiropea&s be sui^rised if it had influeuee' 
aTsn with the Jodgesiof the Supreme Court 

Tbcett dfl^rsr after this ! meeting, Mr. James^tcane with the 
Law Institute was ia tfce* paper of the Strpreme Court. "We 
cite tlie fbHowing brief report of the first day's result. 

** Sitpremer Cauirt-^Gwmmd Termi — ^Befope^ Hou. Judges Ingra- 
ham, Leenard andBosencrans. 

^'XB; EOWaK JAlffiBS- CALLED ON TO EXPLAIN THE MATTERS 
SUBMITTED Ta THE COURT. 

" Mat 22". — In the Matter of Mr, Edwin James, — Judge Ingra- 
ham, the presiding justice, announced this morning that the Court, 
without expressing any opinion- as to the merits of the question 
inYolyed^de^med. it proper that a, copy of the papers submitted fbr 
their consideration should, be. served upon Mr.. James, iu orders that 
he might explain or answei; them as, be should deem, proper. The/ 
clerk would furnish him with a. copy,,and also with a cppj of an 
order requiring him to appear and answer, on Saturday 31st Maj', 
instant, at the opening of the Court. The Court will also hear sug- 
gestions or argumentoi on the question, of the right of a person not'a 
citizaen of the United Stateia^tp. pra^tLoe in our cowrts. Judge Ingcar 
ham said that one of his. brethrei^ (Jj^dgp Leouard) wasr of opiuim 
that all matters which transpired before the admission of Mr. Jaineci 
to our Courts were not within the proper range of inquiry, unless it 
iSrObM^d tl«Eit:tbereiwaer: emue &aud<dent^eyidenoe: in respeet-tO' his 
moral or legal qualifications^. 

''jm^o^ i^Q:Kf4kBp!aoi^9«Sfia:Q^Q?«f<a«fv. 
"Leonabd^J.-— I coAsider aU mattetrjs. which rhad^triow^rad before 
the admission of Mr. James as not within the proper range of our 
infuii9jP{ nuleis it bo' charged thai(? there-was somei fraudtilbnt evi- 

aa2 
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*dence used to procure the admissiou of the applicant in respect to 
his legal or moral qualifications. I concur in the inquiry as to the 
effect of the applicant not having been a citizen." 

The order of the Court was as follows : — 

*f Thursday, 22d May, 1862. 
"In the matter of Edwin James, an Attorney and Counsellor. 

'' On reading a statement presented in the above matter, signed 
by Daniel Lord, Murray Hoffman, William Curtis Noyes, Charles 
Edwards, and Henry A. Cram, attorneys and counselJors of this 
Court, as a committee on this behalf : It is ordered, on motion of 
Mr. Daniel Lord, that a copy of said statement, and of the papers 
thereto annexed, be forthwith served by the clerk upon Mr. James, 
and that he be notified to submit such answer or explanations as he 
may deem proper, duly verified, to the Court, on Saturday next, the 
31st May, instant, at the opening of the Court. 

'^ And it is further ordered, that the said Edwin James also show 
cause at the same time, why the order heretofore made should not 
be revoked, because no proof was presented at the time of his appli- 
cation, showing that he was a citizen of the United States. 

" (Copy.) H. W. Gbnbt, Clerk." 

The Committee of the Law Institute, ad interim^ had sent 
an application to the Benchers of the Inner Temple for 
verified copies of the evidence taken before them^ and also for 
copies of the acts of disbarment. Copies of the latter docu- 
ments only were sent; but they arrived out too late. 
Mr. James, on oath, denied the truth of all the accusations 
preferred before the Inner Temple Bench. In this dilemma, 
and the Institute being at the hearing without any " legal '* 
evidence of the truth of the facts published in Europe, the 
Supreme Court limiting the issue to that of citizenship, in a 
fortnight afterwards again heard the case. The report is as 
follows : — 

" The Case of Edwin James — The Court Divided in Opinion 
— The Matter Finally Disposed op. 

" Supreme Court — General Term — June 7. 
" Before Justices Ingraham, Leonard and Clerke. 

'^The. Court opened shortly after 11 o'clock this morning, at 
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which time the room was pretty well filled with spectators, seyeral 
ladies being among the number. 

" The presiding Justice said, that in the matter of Edwin James, 
* the Coart are divided in opinion upon the subject. The opinion 
of Mr. Justice Gierke and myself is in favour of postponing the 
further consideration of the matter until the next Term, with the 
▼iew of allowing the party to produce such evidence as he sees fit to 
do at that time. Two other of the Judges who were here differ 
from us, in not deeming it necessary to postpone further action until 
the next Term. They are of opinion that, inasmuch as Mr. James 
denies the statements as suggested by the Committee, no further 
action is necessary, and that the proceedings must be dismissed. 
As, therefore, there is an equal division of opinion on the subject — 
Jadge Sutherland being absent — ^no further action will be taken, and 
no order will be made in the matter.' 

" The following are the written opinions of the Court : — 

" Ingbaham, p. J. — The papers presented to the Court by several 
members of the Bar, as a Committee of the Law Institute, on which 
the original order was made, were only founded on rumour and on 
publications in the Law Journal and other periodicals, and the same 
were not accompanied with any positive evidence as to their truth. 
While we thought them insufficient to warrant an order to show 
cause for his removal, we consider them so far affecting Mr. James 
in regard to his application to the Court for admission as an Attorney 
and Counsellor of the Court, as to call for explanations from him on 
the subject, and especially as to the representations made on his 
behalf to the Court as to the standing which he then had at the Bar 
in England. 

'* Mr. James has now submitted to the Court a denial of the charge 
that he had ever been guilty of professional misconduct, or that he 
was ever legally disbarred, and alleging that his patent as Queen's 
Counsel had never been revoked, but is now in force. 

" This denial we consider sufficient, without proof to the contrary, 
to prevent any further action upon that complaint, until such proof 
is produced to the Court on which any order for further proceedings 
could be based. 

" The suggestion of the counsel that such an inquiry can only 
properly be made on a quo warranto^ is not conclusive. 

" There can be no doubt that any order made by the Court impro- 
vidently, or through a mistake, may be revoked, and if the order for 
admission was so made, I think the Court has full power to revoke 
it. Whether after this a further proceeding may be necessary to 
cancel the license, need not now be discussed. 
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*^WhT3B wedo not tfaidk the fiMts are submitted fto m tatatA a 
.manner as to call for any order of the Conrt tibereon at ^is 4niie, 8t£tt 
^aa opportanltj Bhould be horded tottfaose mmiben of die (Bar -w^ho 
banre brought the* subject before the Cknirt ito :&i]!iiUh'evideaee of iifae 
matters on which their communication iwas Ibunded^if thejsee fit 
ao to do, and for this purpose we jdeem it most advisable to direct 
ihe whole matter ta lie over until the next Oenend Term. If ike 
Committee see fit to submit any evidence to the Coort at that time, 
cities of such evidence must be served on Mr. James at least thirfy 
days before the sittii^ of the Court. If no such evidence m sub- 
mitted at that time, any fidrther order of the Court on these papers 
will be unnecessary. 

^'Iaonakd, J. — The pnblicatM>ns piresented by the Law institute 
were deemed sufficient by the Cooort to invite Hr. James to make an 
explanation if he thought proper. That>explanatiDn has been made . 

" Nothing is before us now which will justify any action adverse 
to Mr. James. 

*' It might justly be said, if the inquiry were permitted to rMBain 
open, that further objections were invited. 

"In my opinion, the matter should now be dismissed. 

" Barnard, J. concurred in &e above." 

The Judges being divided, the case is so fiur ended. 
Whether any further '^ action " will be taken by either parly 
Temains to be seen, or what effect (if any) the foUowii^ ex- 
tract from the London Gazette of the 15tfa July may have in 
producing any revived proceedings in the matter. 

"Cbown Office, July 15. — ^The Queen has by letters patent 
under the Great Seal of the United Kingdom determined the letters 
patent whereby Edwin John James, Esq., was aippointed one of her 
Majesty's Counsel learned in the Law, and xemoivedand dkdiarged 
^im from the said office." 

The Law Institute had clearly no proofs at the time the 
Committee made its statement to the Court. Mr. James was 
not the man to make *' admissions." He denied on oath the 
acts laid to hie chaorge, backed by the public meeting; and 
fiiere were in fact no proofs of tiie disbarment of him in Eng- 
land, and which also he denied to have taken effect legally. 
Any further action oT the New York bar will be curious after 
the long vacation. 
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The New York L«w Institate had no other coarse for the 
faxmour of its Bar than to test the merits of Mr« James's. acU 
miBsioii. We believe that the legal profession of no coimtry 
oontains a larger oomparative number of men of integrity, 
talent, and learning. They receiye a special and superior 
education. Indeed, in both sections of the States, now rent 
asunder by an unhappy and doubtful civil war, the leaders of 
the Federal and Secession parties are lawyers. From the 
formation of the Union to the present time the highest political 
administratLve offices of the nation have been held by 
barristers. It is to the credit also of the Bars of 
New York, Philadelphia, and Boston, that some of their 
oldest and most eminent practising members have recently 
published able protests against the suspension of writs of 
habeas carpus, and denouncing the censorship of the press. 
The lawyers of aH times have been the principal creators and 
protectors of constitutional rights. When our legal brethren 
in America cease to guard the doors of admission to the pro- 
fession of the law, and beccmie indifferent to the moral character 
of its maxibos, they will soon lose their high and just 
position. 



Art. XI.— the ACTION OF DECLARATOR. 

TT has long been a complaint in this country that we have 
not the action of declaratar, which is productive of such 
benefits in Scotland, and this complaint has repeatedly been 
nade m the House of Lords by successive Chancellors, by Lord 
Thurlow, Lord Loughborough, and Lord Eldon, as well as their 
sttooessors in latear times. The advantages of the proceeding 
are very great. It enables a person to defend himself whose 
li^xta may be attacked when his evidence is gone, though his 
adversary's continues, or when his successor is an infant or 
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otherwise disabled; and it imposes no hardship on his adver* 
sary, who must be fully heard before any decree can be 
pronounced to bind him, and all the costs are paid by the 
plaintiff. The proceeding by bill to perpetuate testimony is sa 
cumbrous, and indeed so unsatisfactory, that it is seldom if 
eyer resorted to. The declarator is in constant use, some- 
times alone, sometimes with petitory clauses, that is, claiming 
both the decree establishing the plaintiff's title, and pos- 
session or other relief along with it. The operation of the 
suit is really in most cases to give the party as good as a par- 
liamentary title. 

Lord Brougham several times endeavoured to introduce 
this action into our practice, having explained and strongly 
recommended it in his great speech of 1828. He introduced 
Bills for it in 1843, 1844, 1845, and so late as 1854, but with* 
out access. Finding a great prejudice against it in the general 
case, he deemed it expedient to bring in a Bill confining it 
to certain cases where it is most required, from the nature 
of the evidence, and from the position of the parties ; and thift 
Bill, confined to legitimacy, marriage, and alienage, wa» 
passed in 1858. It had, however, one material defect; it did 
not give the parties a right to try their case by jury, which in 
Scotland they have, — Scotland, from whence this process is bor- 
rowed ; and to remedy this omission, probably accidental in the 
Act of 1858, he presented a Bill this last session, and upon 
objection being taken that there were proceedings pending 
which it might affect, he acceded to the request made, that it 
might be postponed, and it now remains to be presented next 
session. The anomaly is indeed gross in the law as it is left 
till this Bill is passed. There can be no possible reason why 
in questions of divorce a jury should be given, but not in 
questions of marriage; yet this is the state of the law. Nor 
can there be the shadow of a reason why in Scotland mar- 
riage as well as divorce should be tried by jury, but not in 
England, which, nevertheless, borrowed from Scotland this 
action of declarator. 
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In the course of the discnesions on tbiB subject, a principle 
was stated by Lord Brougham, in which we fully concur, 
having indeed always acted upon it, though without a formal 
enunciation of it, as indeed, the Law Amendment Society 
has, from whose committee proceeded both the Act of 1858, and 
this Bill for amending it, both being framed on that com- 
mittee's report, and, we believe, drawn by them. His lordship 
took the distinction between procedure and fundamental prin- 
ciples of jurisprudence, holding that where the law in two 
countries is grounded on principles fundamentally different, 
there can hardly ever be room for the one borrowing from the 
other; but where the difference is in the forms of procedure, 
each may greatly benefit by the interchange. Thus in France, 
the abolition of feudal principles, and the equal distribution of 
real property in succession, renders all the rules of conveyancing 
in that country wholly inapplicable to England and Scotland, 
and their rules equally inapplicable to France. So the wide 
difference between the law of real property in Scotland and in 
England makes our rules of conveyancing, and the occasional 
improvements in them, almost equally incapable of being 
interchanged. But no one can doubt that as regards modes of 
procedure, the improvement of the French practice might 
be greatly promoted by adopting some of our rules, both in 
civil and in criminal judicial proceedings; for example, the ex- 
amination of prisoners involving the right to liberation on bail, 
the prohibition of the judge seeing parties out of court, and 
the cross-questioning of prisoners by the Bench on their trial, 
while we might derive advantage from a relaxation of our rules 
against collateral issues on the examination of witnesses, and 
against hearing parties in criminal proceedings when willing 
to undergo cross-examination, not by the judge, but by the 
prosecutor. The establishment of a court of appeal in crimi- 
nal cases, with a larger scope than the Cour de Cassation, 
which sits merely on error in the record, but on the footing of 
the appeal to the Cours Royales, would, in all likelihood, be 
deemed an importation of some value from the judicial system 
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of our neighbours. As to Soottaadf which has reeeived from us 
jury trial in civil cases, we have borrowed from, her not oelf 
the action of declarator, though partialljr,, but the important law 
on bonds and bills and notes, throwing upon the party im- 
peaching them the burthen of proof, at least in the first msCanoa 
A still more important improvement which we should derive 
from the same quarter, is the establishment of a public prose- 
^ cutor, the want of which all reason and all experience show 
to be a cardinal defect in our criminial procedure. 

It is remarkable how in ancient times there was an interchange 
between the practice of France and Scotland, and in some sort 
between France and England. There seems to be no trace in 
the history of the Scottish judicature of that very singular 
function of the Government representative in court, theProcu- 
reur or Avocat-G^n^ral interposing his opinion, his requisitaire, 
in civil suits, where no criminal matter is involved, and no ques- 
tion arises that refers to his official functions. Yet it is re- 
markable that the Lord Advocate (who takes precedence before 
all the judges, excepting the chiefs) retires with them to their 
robing room, and is present at their consultations, even when 
counsel in the cause, as the King's Advocate in England, even 
in cases when he has acted as counsel, remains with the judges of 
the Privy Council while they are deliberating on the case. These 
are probably relics of the ancient powers of the Procurator 
C(Bsar%8, or Princtpis, in the Soman empire, and come from the 
civil law, both in France, Scotland, and this country. There 
can be no doubt the interposition of the Crown in ^E'rance by 
the requisitoire had been a faint remnant of the prerogative, 
though it is now reduced to little more than the assistance of 
that officer to the court as a kind of assessor. 
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Abt. XII.— the BRUSSELS TRIBUNAL OF 
COMMERCE.* 

A T the Dublin meetmg of this Association^ I produced a 
paper in which I endeavoured to give some information 
upon the practical working of the bankruptcy laws of Bel^um, 
I promised upon that occasion to complete my observations by 
bringing before this Section some statistical information, 
relating especially to the Tribunal of Commerce of Brussels, 
of which I am a judge : my present object is to redeem that 
promise. 

To enable you to form an idea of the practice of our bank- 
ruptcy laws^ you should be first made acquainted with the 
court by which they are worked ; and with that view I shall 
now briefly repeat a few points. 

The tribunals of commerce are not, as I often hear it said 
in this country, mere chambers of arbitration ; tixey are royal 
compulsory courts of justice, possessing jurisdiction and execu- 
tive power equal to the highest court in the state: their 
judges sit in robes like those of the other courts. 

The tribunals of conunerce in Belgium are alone competent 
to take cognisance of disputes between any parties relative to 
acts of commerce, of whatever nature or importance they may 
be. In Belgium, none but traders can be declared bankrupt, 
wherefore it is that all cases of bankruptcy and insolvency 
must come before this court; or in other words, we have a 
special Court of Commerce in general, but we have no special 
Court of Bankruptcy. 

The judges of tiie tribunals oi commerce are elected by the 
principal merchants of the oily, and they are invested with 
their office by royal decree. The conditions of eligibility are, 

* The foUowix]g.BOCOunt of the jurisdiction and procedure of the Tribunal 
of Commerce at fimasels, was communicated to the London Meeting of the 
Social Science Association, bj M. Corr Yan der Maeren, one of ^e judges of 
thattelbimaL 
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to be a Belgian^ to be thirty years of age, and to have been 
engaged in trade with honour and success during at least five 
years ; but it is not necessary to be actually engaged in trade. 
The nomination is for two years, and the judges are not re- 
eligible. Their laborious functions are purely honorary. 

To form a tribunal it requires at least two judges besides 
the president. 

The commercial judges are assisted by a registrar, who is a 
consummate lawyer, and whose duty it is to guide them in 
points of law and jurisprudence. This court disposes finally, 
without appeal, of all cases under £80: beyond that sum, 
cases may be carried to the ordinary court of appeal. 

The tribunal of commerce is in its nature conciliatory. It 
is in that spirit that, during the sittings, a judge is in attend- 
ance in an adjacent room, which we call ^* la chambre de con- 
ciliationf^ parties who agree voluntarily either to submit 
their case to his arbitration, or to try, through his interference, 
to settle their disputes, are referred to this judge, who acts, in 
fact, as an officious peacemaker. If he does not succeed in his 
efforts to avoid litigation by a settlement between the hostile 
parties, they go back before the court, where their suit is 
continued. Parties who do not wish to attend themselves 
may delegate any person to represent them before the court 
of commerce, but in practice it may be said that all the trans- 
actions and pleadings are carried on by lawyers. 

To give you an idea of the importance of the labours of the 
Brussels Court of Commerce, I shall quote a few figures 
which I extract from the last yearly report of the President, 
Monsieur de Bavay. 

The total number of cases brought before the tribunal of 
Brussels during the interval between the 15th August, 1860> 
and the same date 1861, was 5591. 

This number was composed as follows: — 

1st. Cases which remained to be heard on the 
15th Augustj^ 1860, i.e., at the close of 
the preceding year ........ 130 
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2nd. Cases reintroduced^ which had been 

erased from the roll 364 

3rd. Cases pursued in opposition to judgments 

decreed bj default in the preceding year 96 
4th. Cases introduced during the year : — 

(1.) Between traders ...*.•.. 4543 

(2.) Between traders and non-traders . • 468 

Total cases . . 6591 
These 5591 cases were disposed of as follows: — 

Final judgments after hearing 781 

Judgments subjeet to appeal 562 

Total of judgments in defended cases 1343 

Judgments by default 3345 

Cases settled in la chambre de conciliation . 321 
Cases erased from the roll for non-appearance 

of the parties 457 

Cases remaining to be heard on the 15th 

August, 1861 125 

Total .... 5591 

As is shown by the above figures, of the 5591 cases intro- 
duced, 1343, or 22 per cent., were heard and disposed of; and 
all these judgments were given, with very rare exceptions, 
at the sitting immediately following the one in which the 
cause was heard. Of the 1343, 562, being for a demand ex- 
ceeding £80, were subject to appeal ; only 82 of those cases 
were brought before the High Court of Appeal, and their fate 
before that court was as follows : — 

Judgments confirmed (1) after hearing ... 25 
(2) by default .... 1 

26 

„ reversed entirely 7 

„ reversed in part 5 

Cases settled by parties desisting 13 

Remaining to be heard on the 15th August, 1861 31 

Total .... . 82 
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Thus, out of 38 oases in which judgmemts were ^vea on 
appeal, in 26 the judgment of the court of commerce was 
confirmed entirely, in 6 it was oonfinaed ida part, and in 7 
only it was reversed entirdy. 

In most cases the judgments q£ the tribunal of covomerce 
contain an order of incarceration, and it may be interesting 
to give some idea of the state of our hiw of imprisomnent for 
debt. The severity of the Code Napoleon, — which was perhaps 
justifiable at the time it was promulgated* when society in 
France was still under the unpreesion of revoluj&mary 
violence, and the trading community req^uired, above 
all others, to be restored to confidence by stringent laws, — 
was considered to be unsuited to the present times: we 
therefore modified it by a law dated the 21st March, 1859. 
This law provides that only debta contracted by parties 
performing acts of commerce subject those who contract 
them to imprisonment for debt Even of these, debts nnder 
£8 (200 francs) do not subject the debtor to be imprisoned ; 
but the judge has the power to condemn to prison in order to 
enforce the payment of any commercial debt above £8, and 
not exceeding £24 (600 francs); and above that sum all 
commercial debts subject the debtor to be incarcerated. 

After three months' imprisonment the debtor may obtain 
his Ub^ation by paying or depositing one-third of the amount 
due by him, and giving bail or guarantee for die two-thirds 
remaining. After twelve months he may obtain his Uberty^ 
by proving that he has absolutely no means of paying the 
debt. Imprisonment for debt cannot in any case exceed fiVe 
years: after that period it ceases of right. It also ceases 
when a debtor has attained the age of 76 years, nor can it be 
applied to debtors who are of that age. The creditor who 
puts his debtor in prison is obliged to pay for his keeping, 
30 francs (24«.) per month. Tbe^e enaetments have^ consider- 
ably mitigated the severi^ of the OmU ^QpolhnK 

The great value of the tribvnal of' eoiiuievee'ii» to^seenre a 
readiet , qhe^per, and shorter mode of determining questions 
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arisiiig out of cooimereial tnmsaotioDfl* I shall give you in a 
few words an example. I shall take the plain case of a party 
who wishes to enforce the payment of £50 due to him for goods 
deliTered. He sues his debtor before the Monday's sittii]^ of 
the tribunal The case is argued; the following Thursday 
the judgment is pronounced^ and a wrU of imprisonment is 
obtained against the debtor. So much for the time requited 
to obtain a writ ; the costs are as foUowe : — 

£ 

Serving a summons 

Procuration given to the lawyer ... 
Inscription on the roll of the court ... 
Expedition^ or office copy, of judgment 1 
Serving the writ or judgment on the party , 
being last notice to pay before in- 
carceration 080 



s. 


d. 


5 


6 


2 


1 


8 


7 


18 






Total cost of obtaining a judgment and 

bringing your debtor to the prison door £2 17 



The costs are the same, whatever may be the sum sued for, 
exeepting the registration, which varies according to the 
amount and nature of the debt. The case which I give here 
as an example is a jdain one ; in many there are complicati<ms 
either inherent in the ease, or raised by technical skill, which 
occupy much more time. 

The law of imprisonment which I mentioned refers of 
oowrse only to enforcing the payment of simple eommercial 
debts; in cases of bankruptcy th^ tribunal of commerce may, 
where any Jcaud i» visible or susp^soted, p;rder the incarceratiw 
(^ the bankrupt, but those latter oases come more imder the 
competenoy of represadve or criminal justice. The assignee* 
und^ Ihe guidance of the judge, reports regularly to the 
attomey-genf^ral, whose djuty it ii tp leave no ^ud nn^ 
punished. 

The taribuial <oi oomnerce^ as I be£>re mwtimed* is aH^^ie 
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competent to settle matters of insolvency or bankruptcy. 
The bankruptcy cases are dealt with in a plain practical 
manner. The tribunal names an official assignee (in cases of 
importance more than one may be named) who is put in 
possession of all the assets and affairs of the bankrupt ; he is 
charged with the final winding up of the concern^ under the 
immediate and constant direction of one of the judges^ 
specially delegated for that purpose by judgment of the court. 
Those two officials form, under the sanction and responsibility 
of the court, the entire machinery by which all bankruptcies 
are worked in all their stages. 

During the year 1860 — 61, the court of Brussels declared 
eighty-two bankruptcies. 

These originated as follows : — 

By petition of the debtor himself 44 

By petition of creditors 22 

By the official initiative of the court .... 16 

Total 82 

At the Dublin meeting I described, at some length, the 
various operations of the winding up of bankruptcies under 
the Belgian law ; the communication which I made upon that 
occasion is to be found in the Transactions of that meeting. I 
shall now try to complete it by giving a few cases which will 
serve to afford some notion of the expenses of winding up 
those affairs. 

I doubt whether there exists any trading community 
on the whole so prudent and so safe in their transactions 
as the people of Belgium. This fact is proved beyond 
doubt by the general statistics of the bankruptcy cases 
in that country. Of the numerous bankruptcies de- 
clared, one would hardly find five per cent, which are of 
sufficient importance to be classed as belonging to the com- 
mercial community : they almost exclusively belong to the 
class of little shopkeepers, established without capital, and 
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straggling with the support of the small credits which they 
are able to obtain from the wholesale houses. The failure 
of a large commercial firm is a very rare case indeed in 
Belgium. 

From the 82 bankruptcies declared last year at Brussels, 
I choose a few of the most important of those which were 
confided to my care as Juge^Commissaire — they are the fol- 
lowing : — 
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75 
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2. House Furniture. 


4,000 
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48 
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3. Timber Trade. 


750 


480 


27 
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4. Hardware. 
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annual instal- 


8. Wine. 
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ments of 5 per 












.cent. 



The bankrupt, whether he gets his certificate or not, can 
never be freed from his debts without the consent of his 
creditors. After his affairs are wound up, he still remains 
liable to be sued for the unpaid portion of the debts which he 
contracted before his bankruptcy. If, however, he is declared 
excusable, he ceases to be subject to imprisonment for those 
debts. A concordat, or arrangement, of course frees him 
from his debts after he has executed the contract entered into 
between him and his creditors. To obtain a concordat his' 
propositions must be accepted by a majority in number, and 
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tiiree-fourths in amount, of his . creditors^ and must be* 
sanctioned by a judgment of tlie court. 

It appears almost impossible for tribunals of commerce^ 
composed exclusively of commercial men^ such as I have tried 
to describe, to work in a country where the laws are noir 
consolidated, or codified as we have them in Belgium^ where 
that immortal book of laws called the Code NapoUon is in full 
force. Those laws are of course modified from time to time 
if considered necessary, but their admirable ensemble^ their 
clearness of expression, and their perfect method of division, 
enable us merchants to acquire in one division of it, the Code^ 
de Commerce, which we can obtain in a separate form for 6d., 
a sufficient knowledge of commercial law to make us fit to 
perform our duties in a tribunal of commerce. 

I certainly never could make myself fit for such duties 
under the English law. I have occasionally tried to examine 
some points of it, and I found it written in a language which 
I cannot even understand. This, however, must be due in 
part to my imperfect knowledge of the English language. 
Sir Fitzroy Kelly informed us the other day, in his admirable 
address, that the laws of this country were composed of 40,000 
statutes, contained in forty large volumes. I can hardly con- 
ceive the posribility of a trader extracting with certainty, from 
this monstrous mass of legislation, a sufficient knowledge o£ 
commercial law to enable him to apply it as a judge. 

Sir Fitzroy Kelly's address is one of the most perfect docu- 
ments of the sort I have ever heard : it should be read by 
every person desirous to know the state of English law. He 
informs us that great efforts are making to consolidate the 
Statute Book of England, so ajs to reduce the forty volumes 
now existing into three or four volumes; then indeed you 
would have a comprehensive body of law, and might obtain a 
special code of trade. If, as I said in Dublin, every country 
had thus a fixed code of commerce, the trader would be able 
to obtain the means of acquiring some knowledge of the laws 
which govern his operations, as a guide in his transactions, not 
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only in Iiis own country, but alao in those foreign countries 
with which he might have mercantile relations ; and commer- 
cial law would no longer be the exclusiye monopoly of 
Iftwyers^ 



abt. xiil— minister of justice. 

npHE part which the Law Amendment Society had always 
taken in the various efforts made to obtain the formation of 
a regular and responsible Department of Public Justice^ imposed 
upon its president the duty of laying before Parliament this 
important subject, to which he had, as far back as 1848, called 
its attention. Since that time the persevering exertions of his 
learned and able colleague, Mr. Napier, ex-Chancellor of 
Ireland, one of the most distinguished members of the Society^ 
had been attended with a great success. The proceedings which 
he had successfully taken in the House of Commons, were 
therefore brought before the other House by Lord Brougham 
before the close of the session. This journal has always 
strenuously urged the consideration of the subject, and papers 
in our pages were referred to by Mr. Napier, especially on the 
last occasion of his exertions. 

It appears that both in 1853 and 1855, he broached the 
subject, but on those occasions he did not obtain sufficient 
support to encourage him. In 1856, however, he brought the 
subject forward in an elaborate speech with his wonted ability 
and learning, and he was supported by many members; but 
being to some extent opposed by the government, he was in- 
duced to amend his resolution, which only affirmed the necessity 
of a Department with a view to secure the skilful preparation 
of Bills and promote the progressive amendment of the law. 
The main objection taken to the resolution as he moved it was 

B B 2 
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to the words, '* for an efficient and responsible department of 
public justice." These he judiciously consented to omit, and 
it cannot be doubted that, even as carried, the resolution was 
of great importance. Indeed it prepared the way for his final 
triumph exactly a session after; for then he carried his resolution 
as he had originally proposed it, and was supported by Lord 
Palmerston and Lord John Bussell, as well as other leading 
members, — and when the Attorney-General (now Lord Chan- 
cellor) proposed an omission of the words, " as an urgent 
measure of administrative reform," this being objected to 
by several, among others by Lord John Bussell, the motion 
was carried without a division, and was as follows: — 

*^ Resolved, that an humble address be presented to Her 
Majesty, praying that she will be graciously pleased to take 
into consideration, as an urgent measure of administrative 
reform, the formation of a separate and responsible Department 
for the affairs of Public Justice." Such was the almost unani- 
mous vote of the Commons on the 12th of February, 1857, and 
on the 16th the following answer was returned to the address: — 

" I have received your address respecting the formation of a 
Department for the affairs of Public Justice, and I shall give 
directions that the subject may receive the attentive consider- 
ation which its importance demands." 

Five years having elapsed since this proceeding, and nothing 
having to all appearance been done in redemption of the pledge 
thus given. Lord Brougham very naturally asked the Govern- 
ment for some explanation, stating that if nothing was 
intended, his learned friend, Mr. Napier, no longer having a 
seat in Parliament, he should feel it incimoibent on him to pre- 
sent a Bill to their lordships, in case no member of the other 
House took it up. The Bill, he said, was in preparation, but 
he should greatly prefer its being introduced in the Commons, 
because that House was pledged to give it acceptance by what 
had passed there in 1857. He moved, however, for the produc- 
tion of the two entries in the Commons' journals ; and Lord 
Granville, while promising to explain the intentions of the 
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Goyemment on an early day^ said he should also take care 
that the paper called for should be forthcoming. 

Now we fear there can be very little doubt that the 
. answer will declare nothing has been done^ and that the sub- 
ject has been found too difficult to deal with ; and yet Lord 
Palmerston distinctly said, " We agree to the motion of 
Mr. Napier, not simply with a view of disposing of it by our 
acquiescence, but for the purpose of endeavouring to give 
effect to the principles embodied in the resolution, which 
appears to receive the general concurrence of the House." 
But was it only the concurrence of the House ? On the con- 
trary, he avowed his own concurrence strikingly, for he con- 
cluded his speech by saying, " I therefore most cordially concur 
in the motion;" and he advised the answer returned to the 
address. 

We are satisfied that when the two entries in the Votes 
of the Commons are seen side by side, and the date is 
marked, it will be found quite impossible that this most im- 
portant matter should remain where it now is ; and we look 
forward to the great step being at length taken, even if, as is 
very possible, it should transfer to a public department some 
of the Law Amendment Society's most important and useful 
functions. That both its president and Mr. Napier acted 
wisely in avoiding the term, " Minister of Justice," we deem 
to be clear beyond all question^ for that officer in France 
has duties and powers with respect to the administration of 
justice, which are altogether inconsistentwith our constitutional 
and judicial system. But the formation of a department, duly 
provided with members, and with the power of obtaining help 
where required, is, we venture to hope and trust, no longer 
doubtfuL 



The necessity for a Department of Justice was never more 
clearly proved than in the case of the Land Transfer Bills of the 
present session. The Government have succeeded in passing 
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through both Houses the two Bills for the alteration of liie 
laws relating to the Transfer of Land. We cannot recall to 
our memory any instance of a measure affecting important 
interests, and against which cogent arguments were advanced, 
liaving been pressed upon Parliament with such unreasonable 
pertinacity. It is a startling fact that the provisions of the 
Bills are opposed to the recommendations of the Commissioii 
on which they are popularly believed to be founded, and to 
the opinions of the Lord Chancellor himself, as stated in kis 
speech on their introduction into the House of Lords; 
forming, as they seem to do, rather a measure for the registra- 
tion of assurances than for the registration of titles. The 
strong opinions expressed against the Bills by the Incorporated 
Law Society, even if these had not been backed by argumen1» 
which, if not unanswerable, are certainly unanswered, ought 
to have availed to postpone the enactment of the measure to 
another session. It is notorious that no conveyancing Act 
will ev^ work practically which does not command the 
approbation of solicitors, and it is tolerably certain that the 
BiUs of this session will be nearly a dead letter as far as laiid- 
owners are concerned. Not so, however, as to places and 
salaries; a number of lucrative appointments have been 
created, which promise to be of the nature of sinecures ; and 
the passing of what ought to have been a deliberate and well 
weighed enactment on the most important of all proprietary 
interests has been made to wear the aspect of a gigantic job. 
We fully concur in the " regret" expressed by ihe Liverpool 
Law Society, in a report on tibe seven Keal Property J^^Us 
introduced by the Lord Cl^incelior, and Lovds Chelmrford, 
Cranworth, and St. Leonaids, ^ regret at tihe mode in whi^ 
improvements in the law are attempted to be carried into . 
effect at the present day. Thirty years ago (when the great 
measures were passed which form so broad a demarcation 
between the present practice of conveyancing and that then in 
use,) the subject of any proposed improvements was first 
maturely considered by a royal commission, and their 
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^ecommendatioiiB were carried out by Acta carefdlly prepared 
%y the most eminent conveyancers of the day. The Bills so 
drawn were taken out of the arena of party contention, and 
passed in their entirety, unspoiled by so-called amendments. 
So satisfactory have most of those measures been, that doubt 
or litigation as to the meaning or effect of their provisions is 
all but unknown, and the necessity of patching up imperfect 
-work by Acts to amend or explain has never arisen. It is 
liopeless to expect to achieve so satisfactory a result when 
changes in the law, more important, than have ever before 
been proposed, are inaugurated by a competition between four 
sets of TtvsX Bills. The science of the law must have fallen to 
:a low ebb indeed when lawyers themselves are found so dealing 
"with its most important principles.'* 

It is worth while to place on record two passages from the 
{>etition of the Incorporated Law Society, praying the House 
of Commons . that the Bills, unless amended, should not 
pass into law. They furnish a curious commentary on the 
nature of the measure, and the mode in which legislation is at 
present carried on : — 

" The pending Bill has not been submitted to the examination of 
the legal profession ; and your Petitioners respectfully submit that 
in any event it ought not to be passed into a law until it has had 
the benefit of a searching criticism, especially by those members of 
:the profession whose duty (if the Bill should be passed into a law) 
It would be to give effect to its provisions. 

^^ A law affecting real property stands on a different footing from 
many other laws. When passed, it makes its impress on the land 
for ait least a generation. It is not like a law imposing a tax, or 
regdladng judicial proeedure, or providing for the management of a 
turnpike road, which, when repealed, leaves but a faint and speedily- 
e&ced mark of its operation. Hie title to land retains for years 
ihe impression made on it by an Act of Parliament, however soon 
repealed. 

"'St Is necessary iliat aE landed property should be guarded 
.against the risk of being affected by any Act of PsrHament whi^. 
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however desirable its objects, and howeyer theoreticallj plausible^ 
might lead to much litigation in arriving at a judicial declaration oF 
its meaning or effect. Any Act which might involve landowners in 
new difficulties and expenses would, bj its practical failure, tend to* 
discourage efforts for the establishment of a really good system of* 
registration of titles, which your Petitioners sincerely desire ; aad. 
on these grounds your Petitioners respectfully submit to your" 
Honourable House the following remarks on the pending Bill, witli 
some suggestions for its amendment. 

" The Bill is open to objection on the foUowing grounds : — 

First. The general laxity of its language, and the contradic- 
tions and inconsistencies between some of its provisions. 

Secondly. The litigation and escpense in which, if acted on, it 
would probably involve landowners. 

Thirdly. The impossibility of complying with some of ita 
most important requirements. 

Fourthly. Its contravention of some of the well-known and 
long' established rules of law relating to landed property. 

Fifthly. The probability that, if passed into a law as it now 
stands, it would, as regards the registration of at least nine- 
tenths of the land of England, be a mere dead letter. . 

Sixthly. The probability that, as regards the other tenth part, 
it would utterly fail to fulfil the promise of its preamble, in 
giving certainty to title, facilitating the proof thereof, and 
rendering the dealing with land more simple and economical." 

These propositions are supported by elaborate proofs taken 
from the clauses of the Bill^ and at the end of the petition it is 
said: — 

'* The Bill is not a Bill for the Registration of Assurances, sudi 
as the last Bill for that purpose, which passed ^e House of Lords 
in 1853, and was rejected by the Select Committee of the House of 
Commons to which it was referred. 

'^ It is not a Bill for the B^istration of Title, with reference to 
facilitating the sale and transfer of land, such as the Bill that was 
proposed by the Commission which was appointed om the reoom* 
mendation of that Select Committee. 
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** It is not a Bill for rendering land easily and cheaply transfer- 
able, like Consols^ or Ships, or Railway Stock. 

** It is not a Bill for giving (what is called) a Parliamentary Title 
to land in England, such as can be obtained by means of the 
Encumbered Estates Court in Ireland. 

** The BiU mixes up an imperfect Registration of Title with an 
imperfect Registration of Assurances, and substitutes a new and 
cumbrous system, with a large staff of officers, for an old and 
cumbrous system without them.'* 

This is indeed a singular termination to the investigations 
and discussions which have taken place on the subject ; and 
adds one more convincing proof of the necessity that exists for 
the adoption of some better mode of preparing legislative 
measures. 



Art. XIV.— ME. DIGBY SEYMOUR AND THE 
LAW MAGAZINE. 

jy/TE. DIGBY SEYMOTJE has thought fit to commence 
legal proceedings against the Law Magazine in con- 
sequence of the article which appeared in our last nimiber. 
During the whole period of the existence of this Magazine^ 
it has commanded^ we believe^ the respect and confidence 
of the profession^ and Mr. Digby Seymour is only the second 
person who has ever imputed to' those who conduct it, or 
to Its eminently respectable publishers, that its pages have 
been made the vehicle of libel. We say the second person, 
because we are aware that Mr. Edwin James, in that appeal 
to the New York public on which we have conunented else- 
where, has made a similar imputation against U9, and attri- 
buted to our personal malice and propensity for libel no 
small share of his evil reputation. We are content to leave 
the reclamations of both these gentlemen to the deliberate 
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judgment of the Bench, the Bar, and the whole body of the 
profession; and we shall place the article in question con- 
fidently in the hands of a jury, as a fair and reasonable comment 
on notorious facts, written with the same knowledge of the 
circumstances as the whole public possessed, mis-stating 
nothing, suppressing nothing, and consisting in a great 
degree of materials supplied by Mr. Digby Seymour 
himself. 

We should hardly have thought the matter worth any 
notice in these pages, had it not been for the statements 
recently made by Mr. Digby Seymour, in the House of 
Commons, and at Southampton, in reference to the action 
he has commenced against our publishers. Mr. Seymour 
has been repeatedly challenged to bring his whole case by 
appeal before the Judges, and thus satisfy the public and 
the profession that the charges which have been made against 
him are unfounded. This course is the more called for, as 
Mr. Seymour holds a judicial position as Recorder of New- 
castle, and it is a thing unheard of in this country that any 
man should exercise the office of a criminal judge, in respect - 
to whose character grave imputations remain unrefuted. In 
order, apparently, to avoid the course which we should have 
supposed any man desirous of vindicating his character would 
have eagerly followed, Mr. Digby Seymour alleges that he 
has already tstken steps to prove his innocence before a jury ; 
meaning by such steps the proceedings commenced agMnst 
flie pubUehers of this Magazine. We must disabuse the 
public of the idea intended to be conveyed by Mr. D%by 
Seymour. It is not possible that the judgment of Ae 
Benchers on fhe transactions of Mr. Digby Seymour can 
be reviewed, or that any definite opinion on those transactions 
can be arrived at, by means of an action for libel against 
our publishers. We find that the declaration in the action 
Isets out the whole of our article, without any specific inuendo 
as to any portion or sentence ; thus, as every lawyer is aware^ 
practically precluding any other plea than tiiat of the general 
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issue. ^It is clear, thereforej whatever he may assert to the 
contrary^ that the object of Mr. Digby Seymour in this action 
is not to challenge proof of any of the specific accusations 
against him ; that it is a proceeding for other reasons against 
A private individual; and that an investigation on public 
grounds, and in a way to bring out the whole truth, has still 
to be demanded. We know that we are speaking the opnion 
of the heads of the profession when we say that such an inves- 
tigation is absolutely necessary to maintain the purity of 
public justice, and the honour of the Bench and Bar. 

We ought to add, that we have perused a statement of his 
case drawn up by Mr. Digby Seymour, and printed for "pri- 
vate circulation.'* The only comment we have to make at the 
present moment is that, in our opinion, the defence does not 
satisfactorily meet the allegations, although, as confessed by 
the author^ it fails to set out the whole of the evidence against 
hm. 
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[*^* It should be understood tliat the notices of new works forwarded to 
us for review, and wluch appear in this part of the Magazine, do not preclude 
our recurrinjr to them at greater lengtn, and in a more elaborate form, in a 
subsequent JN^umber, when their character and importance require it.] 



An Elementary View of the Proceedings in a Suit in Equity^ with 
an Appendix of Forms. By Sylvester Joseph Hunter, B. A., of 
Lincoln's Inn, Barrister-at-Law. Second Edition. By George 
Woodford Lawrance, M.A. London: Butterworths, 7, Fleet 
Street. 

Mb. Lawbange, in preparing the second edition of this most useful 
work, at the request of the author, has endeavoured, " while adhering 
as closely as possible to the original plan of the work, to increase its 
utility by the addition of references to authorities in support of the 
text, such authorities being either particular statutes, or decided 
cases, or the Greneral Consolidated Orders of the Court of Chancery. 
Becent alterations in the mode of taking evidence in Chancery, and 
in other parts of Chancery Procedure, have made it necessary to 
alter considerably some portions of the work.** These also make it 
necessary that the student should have the revised edition in his 
hands. 

Proposal for Amendment of the Procedure on Private Bill Legisla- 
tion ; in a Letter addressed to Colonel Wilson Patten, M.P. By 
Alexander Pulling, Esq., of the Middle Temple, Barrister. Lon- 
don : Y. & B. Stevens, Sons, & Haynes, Bell Yard, Lincoln's 
Inn ; and James Bidgway, 169, Piccadilly. 

Statute Law Bevision. Observations on the Kew Edition of the 
Statutes in preparation under the authority of Her Majesty's 
Government. By T. S. Beilly, Esq., Barrister. London : James 
Bidgway, 169, Piccadilly. 

Magisterial Procedure ; Beasons for its Bevision, Simplification, and 
Uniformiiy. By George C. Oke, of the Mansion House Justice 
Boom ; Author of the *' Magisterial Synopsis^'' and other l^gal 
works. London : Emily Faithful!. 
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Mr. Fulling's letter to Colonel Wilson Patten, contains a proposal 
that examiners should be appointed to inquire into and reduce into 
an authentic form all the facts and circumstances with which Select 
Committees on Private Bills have to deal. The statement or record 
should contain the proposal of the promoters, and the substance of 
the facts and circumstances in support of it, and also the grounds of 
opposition on the part of rival companies, land owners, &c. He 
considers that these and other reforms suggested by him would afford 
a most effectual remedy for the grievance of a double inquiry which 
now exists; would greatly reduce the cost of proceedings in Private 
Bill legislation; and, above all, prevent the time of members, which 
ought to be devoted to the business of the public, from being wasted 
upon minute details affecting private interests. 

Mr. Eeilly's pamphlet was read as a paper before the Jurispru- 
dence Department of the National Association for the Promotion of 
Social Science. Its object was to give an account of the operations 
now going on for the improvement of the condition of the Statute 
Book. The inmiediate object of these operations is a new Edition 
of the Statute Book, a revised or expurgated edition. Mr. Reilly, 
in conjunction with Mr. A. J. Wood, is engaged in the work of pre- 
paring this revised edition, under the direction of the Lord Chan- 
cellor and Attorney and Solicitor-General, according to an arrange- 
ment made by the present Government at the time the Statute Law 
CofRmission was discontinued. The pamphlet is a useful sketch of 
what has been done towards the reform of the Statute Law, and has 
been published with the sanction of the Lord Chancellor. 

Mr. Oke's paper was also read at the London Meeting of the 
National Association, It is a very valuable contribution to the 
question of the reform of Magisterial Procedure. 

" Its object is to direct attention to the important and extensive 
summary jurisdiction exercised by the magistracy in England, — 
whether as police, stipendiary, or unpaid justices, — in the numerous 
Petty Sessions and police courts ; to point out the defects and diver- 
sities existing in the present practice before them (which appear not 
to be very widely known ;) and to show the necessity, as well as to 
offer sdme practical suggestions, for a new and comprehensive code 
of procedure." 

Draft of a Civil Code for the State of New York, prepared by the 
Commissioners of the Code, and submitted to the Judges and 
others for examination prior to revision by the Commissioners. 
Albany: Weed, Parsons & Co. 1862. 

Book of Forms adapted to the Code of Procedure. Albany: Weed 

Parsons & Co. 

The Report prefacing the Civil Code is singularly brief. 

" To the Legislature of the State of New York :— The Commis- 
sioners of the Code appointed by the Act of April 6th, 1857, beg 
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leave to make this their fourth Report : — ^At the last session of tlie 
Legislature the Commissioners reported the Political Code complete^ 
Since then they have prepared the draft of a part of the Civil Code, 
which they have distributed for examination pursuant to law. Thejr 
have also prepared, in obedience to an act of the last session, and 
now submit to the Legislature, a Book of Forms, adapted to the 
Code of Procedure,'* It is signed " David Dudley Field, William 
Curtis Noyes, Alexander W. Bradford." 

This is all — ^the work is left to speak for itself» We hope to 
take an early opportunity of examining its contents* 

A Hand-Book of the Law of Scotland. By James Lorimer, Advo- 
cate, M.A., F.R.S.E. Edinburgh : T. & T. Clark. 

Thib most useful hand-book of Scotch Law, by the recently ap- 
pointed Professor of Public Law in the University of Edinburgh, 
has reached a second edition. It was intended for popular use, but 
to render it more valuable to the profession, references have been 
supplied, which were wanting in the former issue ; tibe very exten- 
sive changes in the law of Scotland of late years having rendered a 
treatise embracing the whole subject, and bringing down the law to 
the latest date, a desideratum in professional literature. 

A Treatise on the Law of Contracts. By C. G. Addison, Esq., of 
the Inner Temple, Barrister-at-Law, Author of the "Law of 
Torts." Fifth Edition* London: V. & R. Stevens, Sons, & 
Haynes. 1862. 

In general literature the popularity of a work is not a safe criterion 
of its worth, and the scale of merit should not always be graduated 
according to the number of its editions. A novel of meretricious 
charms, or a poem of spasmodic inspiration, may, with good advei*tising^ 
and a low standard of taste, be turned into profitable use by the 
trading bibliopolist. With regard to hand-books, however, which 
are read by a critical and learned class of readers, for the simple pur- 
pose of obtaining information, well sustained demand may be fairly 
taken as indicative of intrinsic value ; and that Mr. Addison has 
been called upon to prepare a fifth edition of his " Treatise on the 
Law of Contracts " is a practical and flattering proof of its appreciated 
wc»>th. Though the admirable and elaborate treatises of Storey and 
Chitty were in the field before Mr. Addison published the first edi- 
tion of his work, it has unquestionably taken a high place among 
practical Nisi Prius publications, and in the honourable rivahy of 
fifteen years firmly maintained its position. The elaborate analysis 
of its contents, given in the beginning of the volume, and the judi- 
ciously arranged general index, are decidedly superior to the corre- 
sponding portions of the two standard treatises just mentioned. 

The great importance of the Law of Contracts is perhaps a suffi- 
cient explanation of the fact, that so many and such ponderous 
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volnmes have been written on the subject. " There is scarcely an in- 
dividual of BJOj property or station in the country who does not 
every week, nor any mercantile man who does not every day of the 
week, nay, every hour of the day, contract the obligations, or acquire 
the rights of a buyer or seller, of a hirer or letter to hire, of a debtor 
or creditor, of a borrower or lender, of a depositor or depositary, of 
a comnusaioner or employer, of an insurer or insured, of a receiver, 
or agent, or trustee." The obligations and rights incident to the 
persons carrying on these various transactions receive from the 
author a clear and minute exposition. No doubt the former editions- 
are well known to the majority of our readers. The author having 
published a separate Treatise on Torts, considerable portions of the 
sabject-naatter relating more particularly to that class of offences,, 
have been omitted in the present edition, and transposed to the 
volume on the Law of Torts. Thus the chapter on illegal and ex- 
cessive distresses for rent, dilapidations and waste, and portions or 
the law relating to easements and incorporeal rights, rights of lien,, 
fraud and deceit, &c. &c., belonging to a division logically distinct 
from contracts, are no longer mixed up together with dissertations 
on the Law of Contracts. Within the last few years the operation of 
the Mercantile Law Amendment Act, and the adjudged cases there- 
upon, have shown that in several respects the Law of Contracts has 
received material alterations. In the present revision Mr. Addison 
has substituted for the matter transferred to the volume on Torts, 
a valuable exposition of the Mercantile Law Amendment Act, and 
most of the recent cases of importance illustrative of the rules and 
principles of the Law of Contracts generally have been cited and 
commented upon ; while, decidedly practical in its character, the 
author has succeeded in eliminating from the cases the principles 
of general law upon which all contracts are based. "It is 
a popular notion," observes the author, " that the law of England 
is a mere collection of positive rules, the knowledge of which 
is desirable so far only as it may be conducive to immediate 
interest, or may furnish the means of professional employment and^ 
remuneration ; but however correct this notion may be as regards 
certain branches of the law, it certainly is not true with reference to 
the Law of Contracts, which is not founded upon any positive or- 
arbitrary regulations, but upon the broad and general principles 
of universal law." Although there are frequent references in the 
work to the Pandects and Institutes of Justinian, as well as to the 
great body of the Roman law, it is strictly a practical and useftil 
text-book on the English Law of Contracts, rather than a juridical 
treatise on fundamental and universal principles. 

Compendium of the Law of Insurance, comprising Marine, Fire, and 
Life Insurance. By Thomas S. Faton, Advocate. Edinburgh:, 
T. & T. Clark. London : Stevens & Sons. 1862. 

The number of works written by English^ French^ and American 
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lawyers upon the law of insurance is unusually large, considering 
the comparatively modern origin of that mercantile usage. The first 
mention of the word " insurance" in the Statute Book is to be found 
in an Act passed in the 43rd year of the reign of Elizabeth, though 
the custom had unquestionably obtained in England since about the 
thirteenth century. The French jurists have perhaps written the 
most elaborate, original, and exhaustive treatises on the subject of 
insurance, more especially of marine insurance. The " Collection 
des Lois Maritimes,** the great work of M. Pardessus ; Pothier's 
Essay, " Du Contrat d'Assurance ;" Bonlay-Paty's dissertation, en- 
titled "Cours de Droit Commercial Maritime;" Valin's Commen- 
tary " Sur rOrdinance de la Marine," and greater than them all, 
Emerignon's " Traite des Assurances," have been regarded by jurists 
as having almost canonical authority. The jurisprudence of the 
American States is adorned by many excellent contributions to 
this department of law. Besides the masterly Essays of Chancellor 
Kent and Mr. J. Storey — works which have won European cele- 
brity — the " Treatise on the Law of Insurance," by Mr. Phillips, 
and " The Law and Practice of Marine Lisurance," by Dr. Duer, 
have been duly appreciated for their copious and elaborate learning . 
Almost every branch of the Law of Lisurance has been expounded 
in separate treatises by English lawyers. Among them might be 
mentioned Amould's Treatise on the "Law of Marine Lisurance and 
Average," in two volumes ; " The Law of Life Assurance," by 
Mr. Bunyon, &c. &c. 

These illustrate in some degree the truth of an observation made 
by Mr. Justice J. Storey on English legal authorship. " There is a 
remarkable difierence," observed that learned judge, " in the manner 
of treating juridical subjects, between the foreign and the English 
jurists. The former almost universally discuss every subject with 
an elaborate, theoretical fulness and accuracy, and ascend to the 
elementary principles of each particular branch of the science. The 
latter, with few exceptions, write practical treatises, which contain 
little more than a collection of the principles laid down in the ad- 
judged cases, with scarcely an attempt to illustrate them by any 
general reasoning, or even to follow them out into collateral conse- 
quences. In short, these treatises are but little more than full in- 
dexes to the reports arranged under appropriate heads ; and the 
materials are often tied together by very slender threads of con- 
nexion. They are better adapted for those to whom the science is 
familiar, than to instruct others in its elements. It appears to me 
that the union of the two plans would be a great improvement in 
our law treatises, and would afford no inconsiderable assistance to 
students in mastering the higher branches of their profession." 

We have referred to this array of eminent authorities upon the 
Law of Insurance to show rather by contrast than by comparison the 
nature of Mr. Paton's book. It is but just that the author should 
be allowed to state for himself its character and design. He observes 
in the introduction, that " the author ought perhaps to apologise for 
entering on a work on the Law of Insurance, when that subject has 
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been so ably written upon by bo manj learned treatises in England ; 
and it is not without a due sense of this that he has done so ; but 
his object has been merely to present a compendium or epitome of 
that law, bringing down the cases to the latest date. With no pre- 
tensions to the detail or learning of these treatises, this work will be 
found to rest its claim to consideration on the accuracy and care 
with which it professes to condense the subject into the form of a 
compendium." 

In compiling this epitome, the author appears to have paid no 
attention to the French, and very little to the American authorities 
cited. The plan adopted is to treat under each chapter the law as 
applicable : 1, to Marine Assurance ; 2, Fire Insurance ; 3, Life 
Insurance ; two-thirds of the matter being allotted as a rule to the 
first. The claim to accuracy is, we believe, well founded. A good 
compendium, however, should at least satisfy these conditions. The 
mere structural arrangement of the book should exhibit a simple, 
obvious, and logical method : the matter should be compressed into 
terse propositions, arranged in natural sequence, and illustrated by 
references judiciously selected : and where something must be omitted, 
it should be the least important. Mr. Smith's Manual on Equity is 
an excellent example of a good compendium, which Mr. Paton 
would do well to look at if another edition of his book should be 
called for. We should also recommend that the subjects of Life 
and Fire Insurance — involving, no doubt, less perplexity, and perhaps 
importance, than Marine Insurance — should nevertheless be more 
fully expounded. Lastly, the index, which in a compendium is of 
the first importance, should be altogether remodelled, upon some 
principle which will ensure greater facilities for reference. 

The Law of Evidence, as administrated in England and applied to 
India. By Joseph Groodeve, Esq., of the Inner Temple and Lin- 
coln's Inn, Barrister, Acting Master of the Supreme Court of 
Calcutta, and Lecturer on Law and Equity in Presidency College. 
Calcutta : Thacker, Spinks, & Co. London : Y. & R. Stevens & 
Sons ; and W. Thacker & Co. 1862. 

The law now administered in the Courts of the Mofussil as well as in 
those of the great Presidencies of India, is an amalgamation of three 
systems of jurisprudence ; the Hindu, Mahomedan, and the English. 
The Oriental codes, however, have steadily subsided into a subordi- 
nate place, great portions of them having proved repugnant to the 
enlightened principles of civilization. As a general proposition, it 
may be received as true that the English law of evidence obtains 
universally throughout the great continent of India. For although 
the charter preserves to the natives, in all matters of contract and 
succession, their own laws and customs, the lex fori has prevailed in 
all matters relating to procedure and evidence. This is even true 
with regard to trial by jury. "Regulation law/' observes Mr. 
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Ooodeye, ^^in the case of cri$minal trial, provides for the Native 
Courts of Indiai at all eyents in Bengal, when presided over by a 
Commissioner of circuit or Judge of Session, the power of availing 
themselves, under the discretion of the Ju<^e, of the assistance of 
respectable natives, either for the purpose of constituting a Acn* 
ehayet for the institution of inquiries apart from the court ; Assessors 
to sit with it, and aid bj its observations, particularly in the exami- 
nation of the witnesses ; or persons to be employed more nearly as a 
iuryy attending during the trial of a case, suggesting points of in- 
quiry, and after deliberation, delivering their verdict. In cases, too, 
involving the religious prejudice of Mahomedans or other classes^ 
the regulations more especially enjoin a trial under the assistance of 
a jury." It would appear, however, that in the Supreme Courts of 
the Indian Presidencies, as well as the Small Cause Courts, all civil 
business is transacted by the Judge, without the assistance of a jury.. 
Although the jurisprudence of India is based upon the principles of 
the English law, there are peculiarities of that system respecting 
which intending practitioners in the Indian Courts ought to be well 
informed. No allusion is made to them in our standard authoritiea 
on the Law of Evidence. Mr. Norton, and almost contemporaneously^ 
Mr. Groodeve, felt the magnitude of the desideratum, and addressed 
themselves to the task of expounding the Law of Evidence as ap- 
plicable to the Indian Courts. Mr. Goodeve has done more. He 
has written a comprehensive treatise on the broad principles and 
received maxims of the Law of Evidence generally, and incorporated 
with the same, the specialities of the Indian law. Even the 
general reader might derive instruction from the curious historical 
facts which the author has collected. For example, the following 
account of Hindu law respecting false testimony, illustrates certain 
peculiarities of the Indian character, and throws a light upon the 
past social condition of the Indian people, interesting to the philoso- 
pher and historian, as well as to the jurist. '^ According to Hindu 
law, as to be found in the Mitacshara, a inan may speak falsely in a 
case involving death to any of the tribes : vizi, where it is probable 
that by speaking truth death may happen to a Sudra, a Yaisya, a 
Cashetry, or a Brahmin ; then a witness may speak falsely, he 
should not speak truth." Again, in Halhed's Gentoo law, (p. 115,) 
it is laid down that, " wherever a true evidence would deprive a man 
of his life, in that case, if a false testimony would be the preservation 
of his life, it is allowable to give such false testimony ; and for ablu- 
tion of the guilt of false witness he shaD perform the Poojah Seresh- 
tee; but to him who has murdered a Brahmin, or who being of the 
Brahmin tribe has drunken wine, it is not allowed to give false wit- 
ness in preservation of his life. If a marriage for any person may 
be obtained by false witness, such falsehood may be told ; as upon 
the day of celebrating the marriage, if on that day the marriage is 
liable to be incomplete for want of giving certain articles, at that 
time if three or four falsehoods be asserted it does not signify ; or 
if, on the day of marriage, a man promises to give his daughter 
many ornaments, and is not able to give them, such falsehoods as 
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these, if made to promote a marriage, are allowable." There is one 
peculiarity of the Indian law (entirely unknown to the law of Eng* 
land) respecting the evidence of persons of immature age, or haying 
no religious belief, which might be referred to before concluding 
this notice. The Evidence Act enacts, that ^' any person who by 
reason of immature age, or want of religious belief, or by reason of 
defect of religious beHef, ought not, in the opinion of the Court, or 
person before whom his attendance is required, to be admitted to 
give evidence on oath or solemn affirmation, shall be admitted ta 
give evidence on a simple affirmation^ declaring that he 'will speak 
Sie'^truth, the whole truth, and nothing but the truth.' " And it 
attaches to false affirmation, under those circumstances, the penal* 
ties of perjury. Upon the Law of Evidence generally, Mr. Goodeve 
has thrown no new light. Indeed, '' both in original statement, and 
elucidation, the author has borrowed largely from the many eminent 
text-writers on the Law of Evidence, particularly those of the 
present day." The principles of Evidence are, however, treated 
so comprehensively in this volume, that it will be found a useful and 
valuable substitute for the more elaborate text-books, especially by 
those who may wish to study the doctrines and maxims of the juris- 
prudence of Lidia. 
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Martial Latv in Australia. — In the number (XXIII.) of this 
Magazine which was published in November last, we called attention, 
under the head of " Martial Law in Australia," to the illegal practice 
which has grown up in some of our colonies, of proclaiming maitial 
law without assent of Parliament. We have nothing to retract or 
qualify in the opinion which we expressed concerning such proclama- 
tions ; but we have reason to believe that we were in error respecting 
one of the facts stated in the article. We have been informed, on 
high colonial authority, that the Governor of New South Wales did 
not go the length of proclaiming martial law at the time of the 
Lambing Flat disturbances : it was his intention to have done so, but 
that intention was abandoned in consequence of the strong representa- 
tions which were addressed to him, we believe, by his law advisers. 
It is unnecessary to point out that this circumstance bears out to 
their full extent the constitutional arguments maintained in the 
article, and we rejoice that the Bench and Bar of Sydney keep the 
same guard over the ancient liberties of the subject, as it has been 
the boast of the profession in England to exercise at all periods of 
our history. 

The Opening op the Middle Temple Library. — We have 
^een requested to insert the following correct copy of the address 
delivered to the Prince of Wales on the occasion of his opening the 
Library at the Middle Temple. That given in our February num- 
ber was slightly inaccurate : — 

" May it please your Royal Highness, — We, the Treasurer and 
Masters of the Bench, barristers, and other members of the Society 
of the Middle Temple, gladly avail ourselves of this opportunity to 
express our warmest thanks for the honour which has been con- 
ferred upon this society by your Royal Highness having graciously 
consented to become one of our members and to preside at the open- 
ing of the new library. 

'^ This ceremony cannot fail to interest all who duly appreciate 
the importance of the study of juridical science, and the diffusion of 
a knowledge of the laws which govern alike all ranks and orders of 
society, and who deem that the maintenance of the learning of the 
Bar, no less than the preservation of its independence, is essential to 
the efficient administration of justice and to the protection of the 
liberty of the subject. 

" The Library in which we are assembled, built for the purpose of 
providing the members of this Inn with improved opportunities of 
study, may be regarded as an earnest that the Masters of the Bench 
take a deep interest in the exertions of the student, and are anxious 
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I to encourage a spirit of generous rivalry for the honours which have 
been set apart as rewards of merit. 

'^ It is not, we trust, presumptuous to hope that, amongst those 

wlio may pursue their studies in this room, many will be found not 

unworthy successors of those great lawyers and statesmen to whose 

names, enrolled in the books of our society, and many of which grace 

I these walls, we refer with legitimate pride. 

** We recognise in the honour which your Royal Highness has 
this day conferred upon us a manifestation of that respect for the 
laws for which your Royal House has ever been distinguished, and 
never more so than during the happy reign of Her Most Gracious 
Majesty — a reign specially marked by many important improvements 
in our laws — and we feel assured that the enrolment of your Royal 
Highness as one of our body will animate us all with fresh zeal ever 
to uphold the dignity of the profession and to maintain the high 
character of our ancient society." 

The Clebgt Relief Bill.— The " Clergy Relief Bill," after 
having undergone severe mutilation by a select committee of the 
House of Commons, and having passed the ordeal of a general 
committee of the whole House, by which the resolutions of the select 
committee were adopted, has been thrown out on the third reading. 
The indelibility of Orders has evidently been the stumbling-block 
upon which this measure has been wi-ecked. This, as stated by 
Mr. Roebuck, was one of "the ideas underlying the opposition to 
the Bill." " As to the indelibility of Orders," says a writer of a 
leading article in the Times on the subject, " we presume no on© 
will contend that they derive that quality from any Parliamentary 
enactment." If Orders are indelible, it must be because they rest on 
a divine, not a human basis. We are at a loss to conceive what the 
doctrine of the indelibility of Orders can have to do with " the 
simple abrogation of civil penalties," to use the words of the writer 
just quoted ; yet, as apparently there were ninety-eight members of 
the British House of Commons "sufficiently intolerant," to use 
Mr. Roebuck's words, " to wish to chain a man to his post for ever 
because at twenty-two he had subscribed to the Thirty-Nine Articles," 
it becomes necessary to investigate as to the real nature of the 
Orders of the Church of England ; whether, in fact, that Church 
itself professes to deduce them from a divine origin, or whether she 
does not utterly repudiate any such doctrine, and admit them to 
partake of the nature of all other human institutions. 

The select committee, however, as stated in the House by one of 
its members, had been treated to a long and elaborate argument on 
the subject of the indelibility of Orders by a very learned legal 
member of that committee ; and, therefore, as this dogma has been 
imported into the inquiry, not by a polemical divine, but by an 
eminent law officer of the Crown, we feel we are justified in 
considering the subject as one open to lay investigation, and 
capable of being tried by those rules of law by which the voice of 
the Church must be gathered, and its doctrines, if possible, 
discovered. We have no desire to enter upon a polemical discussion. 
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but simply to refer to the Articles and Catecliisiii of the Church 
with a view of discovering whether indeed she holds, rightly or 
wronglj we profess not to decide, the doctrine of the indelibility of 
her Orders. 

If we first turn our attention to the Gatechismy we shall find it 
stated, that " Christ has ordained in His Church two Sacraments 
only as generally necessary to salvation, that is to say, Baptism and 
the Supper of the Lord," Also that "By this word Sacrament we 
mean an outward and visible sign of an inward and spiritual grace, 
^Iven unto us, ordained by Christ Himself y as 'a means whereby 
we receive the same, and a pledge to assure us thereof." If we 
refer to the twenty-fifth article, entitled " Of the Sacraments," we 
find it there declared, that " There are two Sacraments ordained by 
Christ our Lord in the Gospel, that is to say. Baptism and the 
Supper of the Lord. Those five commonly called Sacraments, that 
is to say. Confirmation, Penance, Orders^ Matrimony, and Extreme 
Unction, are not to be counted for Sacraments of the Gospel, . . 
that they have not like nature of Sacraments with Baptism and the 
Lord's Supper, for that they have not any visible sign or ceremony 
ordained of God^ 

The only logical sequence then is, that whatever visible sign or 
ceremony there is in the conferring of Orders is ordained by man. 
Baptism and the Lord's Supper are, according to the teaching of the 
Church of England, the two Sacraments, and the only two, ordained 
by Christy having the outward and visible sign of an inward and 
spiritual grace, and Orders has not the like nature of a Sacrament 
with Baptism and the Lord's Supper, having not any visible sign or 
ceremony ordained of God. We trust we may be pardoned for 
dwelling on so abstruse and theological a question as that which is 
involved in the definition of a Sacrament, but when we find the 
writer of a leading article in the Globe, stating in the course of some 
very liberal remarks on the subject of the rejection of the " Clergy 
Belief Bill," that ^^ Baptism and Ordination are both indelible 
Sacraments," we think it high time to ascertain the view of the 
Church of England, and we find she draws a broad distinction 
between the two. 

Law Amendment Society. — The Annual Meeting of the Law 
Amendment Society was held on the 30th of June, Lord Brougham 
presiding. The council in their report state, that though many 
circumstances have contributed, during the past year, to divert 
public attention from the consideration of questions relating to Law 
Beform, they feel much pleasure in being able to congratulate the 
members on the continued prosperity of the Society. The General 
Meetings of the past Session have been well attended, and the 
accession of new members has been considerably above the average. 
Several valuable Papers, upon topics of International as well as of 
Municipal Law, after having received careful discussion, have been 
printed and circulated. Committees have been appointed to con- 
sider the Law of Blockade and Contraband, the Marriage Laws of 
the United Kingdom, the Legitimacy Declaration Act^ the Law of 
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TaientBy and the Law relating to Trustees. Those CommitteeB 
have devoted mnch attention to the respectiye subjects referred to 
them bj the Society ; and, although only one formal report has yet 
been returned, it is understood that, upon some of the subjects at 
least, reports are in course of preparation, and may be expected early 
next Session. 

Her Majesty has, by letters patent under the Great Seal, deter- 
mined the letters patent whereby Mr. Edwin James was appointed 
•one of Her Majesty's Counsel, and removed and discharged him from 
the office. 

Scotland. — ^The Edinburgh Journal of Jurisprudence makes 
the following obswvations on the recent legal appointments in that 
capital. ^^ The professional appointments that have fallen to the disposal 
of the Grovemment during the past six weeks of the session, have been, 
if not very important, sufficiently numerous, we should think, to 
satisfy the demands of the class who, in Edinburgh circles, are con* 
sidered to have a vested interest in the distribution of patronage. 
We shall merely enumerate them. First in importance, is the 
appointment of Lord Jerviswoode to the highly responsible, but not 
lucrative, office of one of the Lords Commissioners of Justiciary. 
This appointment is consequent upon the retirement of Lord Ivory 
from the bench of the Criminal Court, in consequence, we regret to 
learn, of continued indisposition. Lord Jerviswoode had consider- 
able experience in criminal practice, first as an advocate-depute, 
-afterwards as Sheriff of Stirlingshire, and ultimately as Lord Advo- 
<cate. As a judicious and sound criminal lawyer he has few equals 
on the bench ; and we feel assured that the appointment will prove 
a most satisfactory one. The appointment of standing counsel 
to the Commissioners of Woods and Forests, etc., has been given 
to Mr. Thomas Ivory. The vacancy in the Sfaerifiship of Ayr, 
we believe, has not yet been filled up : it is understood to lie 
between Mr. William Ivory, the senior Advocate-Depute, and Mr. 
N. C. Campbell ; but we have good reason to believe that Mr. 
Campbell, whose appointment, we believe, would be very acceptable 
to the county, will be selected. The retirement of Mr. Swinton from 
the chair of Civil Law in Edinburgh created a vacancy in that office, 
which has been filled by the election of Mr. Muirhead, — a high, and 
we think, a merited compliment to an accomplished member of ih.e 
junior Bar." 

Lord Ardmillan has recently given his decision in the Yelverton 
Marriage case, pronouncing against the claim set up by the pursuer : 
an appeal has been entered, and the case will no doubt go to the 
House of Lords. 

Canada. — The following is taken from the Upper Canada Law 
Journal: — '^On Friday, 23rd May, ult., a meeting of members of the 
Bar of Upper Canada was held at Osgoode Hall. Resolutions were 
passed for a dinner to be given to Sir J. B. Bobinson, Bart., upon the 
occasion of his retirement from the Chief Justiceship of Upper 
Canada, and congratulating him on hb appointment to the office of 
President of the Court of AppeaL It was also resolved that an 
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Address be presented to the Hon. Wm. Hume Blake, late Chancellor 
of Upper Canada, on the occasion of his retirement from that office, 
and that the members of the Bar should attend in open Court to 
congratulate Hon. Archibald McLean, on the occasion of his eleva- 
tion to the Chief Justiceship of Upper Canada. Resolutions were 
also passed congratulating Hon. P. M. Yankoughnet on his elevation, 
to the office of Chancellor, and complimenting Hon. Joseph Curran 
Morrison on his appointment as a puisne Judge of the Common Pleaa. 

^'On the following day, all the Judges of the Queen's Bench, 
Common Pleas, and Chancery, assembled in the Court of Queen's 
Bench to witness the presentation of the Addresses authorized by 
the resolutions. The Bar attended, and Henry Eccles, Esq., 
Q.C., Treasurer of the Law Society, pro tem,, acting as spokesman, 
made an appropriate address to Chief Justice McLean, Chan- 
cellor Yankoughnet, and Mr. Justice Morrison, to which they 
severally replied." 

In answer to a communication addressed to the Privy Council by 
an advocate of Lower Canada, the Registrar has intimated that the 
Bar of the Privy Council is an open Bar to all advocates duly quali- 
fied in the colonies and dependencies, from which appeals lie to the 
Queen in Council ; and, consequently, any Canadian advocate would 
be heard by their lordships in Canadian appeals. 



APPOINTMENTS, &c. 



The Queen has been pleased to grant to John Mellor, Esq., one 
of the Justices of the Queen's Bench, the dignity of Knighthood of 
the United Kingdom. 

Mr. A. R. Stephenson, of the Norfolk Circuit, has been appointed 
Recorder of Ipswich, in the room of Mr. R. Couch, who was recently 
appointed to a Judgeship in India ; Mr, Henry T. Cole, of the 
Western Circuit, to the Recordership of PenzaDce, in the room of 
Mr. Montague Bere, appointed Recorder of Southampton ; and Mr. 
H. P. Wyatt, of the Home Circuit, to the Recordership of Sleaford. 

The Magistrates for the Hundred of Salford have elected Mr» 
Alfred Milne, of the Northern Circuit, Chairman to the Bench. 

The Chancellor of the Duchy of Lancaster has appc^pted Mr. 
Edward Ovens, Chairman of the Salford Court of Quarter Sessions^ 
Judge of the Manchester County Court, in the place of Mr. Robert 
Brandt, deceased ; Mr. Serjeant Wheeler, LL.D., of the Northern 
Circuit, one of the Judges of the County Courts of Lancashire, in 
the room of the late Mr. Segar, Q.C. ; and Mr. Joseph Kay, of the 
Northern Circuit, Judge of the Salford Hundred Court of Record, 
in the place of Mr. Serjeant Wheeler. 

Mr. John A. Russell, of the Northern Circuit, has been appointed 
Solicitor-General for the County Palatine of Durham. 
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The Lord Chancellor has appointed Mr. H. R. Vaughan Johnson, 
one of the Conveyancing Counsel to the Court of Chancery, in the 
room of Mr. Christie, resigned. 

Mr. Charles Fletcher Skirrow, late Solicitor to the Admiralty, 
has been appomted one of the Taxing Masters in the Court of Chan- 
cery, in the room of Mr. H. R. Baines, deceased. 

Mr. A. R. Bristow, M.P., has been appointed Solicitor to the Admi- 
ralty, in the place of Mr. C. F. Skirrow, recently appointed a Taxing 
Master in Chancery. 

The Benchers of the Honourable Society of the Middle Temple 
have elected Mr. Joseph Sharpe; LL.D., to the Readership on Juris- 
prudence and Civil Law. 

Ireland. — Mr. O'Connor Morris has been appointed Professor 
of the Law of Real and Personal Property, and Mr. J. A. Byrne, 
Professor of Constitutional and Criminal Law to the King's Inns, 
Dublin. The Lord Lieutenant has appointed Mr. Edward Geale, 
Crown Solicitor for the counties of Longford and Cavan, to the office 
of Clerk of the Crown for the City of Dublin. The vacancy caused 
by Mr. Geale's promotion is filled up by the appointment of Mr. R. 
Ardill to the Crown Solicitorship for the two counties. 

^ Scotland.— The Hon. Charles Baillie, one of the Lords of Ses- 
sion, has been appointed one of the Lords of Justiciary in Scotland, in 
the room of Lord Ivory, resigned. Mr. N. Colquhoun Campbell, 
Advocate, has been appointed Sheriff of Ayrshire, in the 
place of Mr. Christison, deceased. Sir W. Gibson Craig has been 
appointed to the office of Lord Clerk Register in Scotland. The office 
is honorary. 

Canada. — The Hon. J. Stanfield Macdonald has been appointed 
Premier and Attorney-General of Canada West ; the Hon. L. V. 
Sicotte, Attorney-General of Canada East ; the Hon. Adam Wilson, 
Solicitor-General of Canada West ; and the Hon. J. Abott, Solicitor- 
General of Canada East ; the Hon. Sir J. B. Robinson, C.B., 
Chief Justice of Upper Canada and presiding Judge of the Court 
of Error and Appeal for Upper Canada ; the Hon. A. M*Lean, 
Justice of the Queen's Bench in Upper Canada^ Chief Justice of 
Upper Canada, in the room of Sir J. B. Robinson ; the Hon. P. M. 
M. S. Vankoughnet, Q.C., Chancellor of Upper Canada, in the room 
of the Hon. W. H. Blake, resigned ; the Hon. J. H. Hagarty, Judge 
of the Court of Common Pleas in Upper Canada, one of the Judges 
of the Court of Queen*s Bench for Upper Canada, in the room of 
the Hon. A. M*Lean ; the Hon. J. C. Morrison, Solicitor-General 
for Upper Canada, one of the Judges of the Court of Common Pleas 
for Upper Canada, in the room of the Hon. J. H. Hagarty ; and 
Mr. James Patton, Solicitor-General for Upper Canada. 

Jamaica. — Sir Bryan Edwards, Chief Justice, and two of the 
Puisne Judges of Jamaica, have been appointed local Commissioners 
of the West Indian Incumbered Estate Court for the Island. 

Gold Coast. — Mr. Joseph Moseley, of the Chancery Bar, has 
been appointed Chief Justice of the Supreme Court, and Judicial 
Assessor of the Gold Coast settlements. 
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Cetlon. — ^Mr. J. K. Jolly has been appointed a member of the 
Legislative Council and Justice of the Peace for the Island of Cejlon ; 
Mr. B. F. Morgan, Deputy Queen's Advocate during the absence of 
Mr. C. H. Stewart ; and Mr. Greorge Lawson acting District Judge 
of Colombo. 

India. — The following gentlemen, being Judges of the Supreme 
Court of Judicature, and of the Court of Sudder Dewanny Adawlut, 
at Calcutta, have been appointed Judges of the High Court of 
Judicature for the Bengal division of the presidency of Fort William, 
under the provisions of the Act 24&25 Vict, c 104, viz. : — Sir Barnes 
Peacock, Knight, Chief Justice of the Supreme Court, to be Chief Jus- 
tice of the High Court ; Sir Charles Robert Mitchel Jackson, Bjit., 
and Sir Mordaunt Lawson Wells, Knt., Judges of the Supreme Court ; 
and Henry Thomas Raikes, Esq., Charles Binny Trevor, Esq., 
George Lock, Esq., Henry Vincent Bayley, Esq., and Charles Steer, 
Esq., Judges of the Court of Sudder Dewanny Adawlut, to be Judges 
of the High Court. And the Queen has been graciously pleased to 
give orders for the appointment of John Paxton Norman, Esq., and 
Walter Morgan, Esq., Barristers-at-Law, and Francis Baring Kemp, 
Esq., Walter Scott Seton Karr, Esq., and Louis Stuart Jackson, 
Esq., of the Bengal Civil Service, to be Judges of the said High 
Court. Mr. L. H. Steel has been appointed Senior Judge of the 
Madras Court of Small Causes, in the place of Mr. B. Burgess, who 
has resigned. Mr. Henry Sumner Maine, LL.D,, the I^der on 
Jurisprudence and Civil Law at the Middle Temple, has accepted 
the office of Legal Member of the Supreme Court of Calcutta. Mr. 
H. P. St. George Tucker has been appoii^ted Judge and Ses- 
sions Judge at Sholapor ; Mr. B. F. Mactior, Acting Judge and 
Sessions Judge of the Concan; Mr. J. F. D. Inglis, Judge and 
Sessions Judge of Moradabad ; Mr. H. W. Dunlop, Magistrate and 
Collector of Barilly; Mr. J. Power, Magistrate and Collector of 
Moradabad ; Mr. J. W. Power, Magistrate and Collector of Fut- 
tehpore ; Mr. W. H. Brodhurst, officiating additional Judge of 
Tirhoot and Sarun, official additional Judge of those districts ; Mr. 
S. F. Davies to officiate as Magistrate and Collector at Sarun ; Mr. 
T. Onslow, Civil and Sessions Judge of Zillah of Masulipatam ; Mr. 
F. S. Child, Civil and Sessions Judge of Zillah of Guntoor; Mr. W. 
Bird, Civil and Sessions Judge of Zillah of Tranjore; Mr. W. S. 
Nesbitt, subordinate Judge of Octacamund ; Mr. P. Grant, Collector 
and Magistrate of the district of Coimbatore ; Mr. G. A. Ballard, 
Collector and Magistrate of the district of Malabar; Mr. A. J. 
Adams, Mr. H. S. O. Russell, Mr. John Selby, and Mr. W. C. Mac- 
ready, severally Judges, Commissioners of Courts of Requests, and 
Police Magistrates of the districts of Badulla, Negombo, and Chilaw ; 
the Hon. G. A. Hobart, Judge and Sessions Judge of Sholapore ; 
Mr. A. T. Crawford, Senior Assistant Judge and Sessions Judge of 
Korikun for detached stations at Rutnagheny; Mr. H. M. JBird- 
wood, acting Assistant Judge and Sessions Ju<]^e of the Korikun; 
Mr, J* C. Dodgson, officiating Judge of Mymensing, Judge of that 
district ; and Mr. F. A. Dalrymple Elphinstone, officiating add!- 
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iioDal Judge of Decca and Chittagongy additional Judge of iliose 
districts. 

Mr. B. J. Corner^ of the Inner Temple, has been appointed Chief 
Justice of the Colony of British Honduras. Mr. Thomas Berwick 
and Mr. F. Neil have been appointed acting Deputy Queen's 
AdTocates. 



CALLS TO THE BAB. 
Easier Term, 1862. 

In NEB Temple. — John Harrison, Esq., M.A. ; Greorge Follett 
Esq., M.A. ; George Emerson, Esq., M.A. ; William Waldron 
Bavenhill, Esq., MA.. ; John Charles Bethune, Esq., LL. B. ; 
Horace Smith, Esq., B. A. ; Charles Evans Newbon, Esq., B. A. ; 
Marmaduke William Whitaker, Esq., B. A. ; Charles Simpson Samuell, 
Esq. ; Richard Lewis, Esq. ; William Robert McConnell, Esq., B. A. ; 
John Edmund Wentworth Addison, Esq., B.A. ; Thomas William 
Fletcher, Esq., M.A. ; and Montagu Stephen Williams, Esq. 

Lincoln's Inn. — Herbert Hardy Cozens-Hardy, Esq., B.A,, 
London (holder of the Studentship of Hilary Term, 1862) ; Charles 
Henry France, Esq., M.A. ; Edward Alfred Hadley, Esq., M.A. ; 
Frederick Tomkins, Esq., M. A. ; Alan Cameron Bruce, Esq., M.A. ; 
Charles Oliver Frederick Cator, Esq., B.A. ; Robert Dobie 
Wilson, Esq, M.A. ; Walter Baily, Esq., B.A. ; Edward Campbell 
Browning, Esq., B.A. ; Francis Fhipps Onslow, Esq., B A. ; and 
Robert Wilmot Bradshaw, Esq., B.A. 

Middle Tekfle. — James Cuddon, Esq. ; Bracebridge Hemyng, 
Esq. ; Richard Hamilton Whitfield, Esq. ; John Lloyd, Esq. ; 
Graves Thomas Archer, Esq.; and George Callaghan, Esq. 

TrinUy Term. 

Inneb Temple. — Thomas Edward Kebbel, Esq., B.A. ; Arthur 
Wilson, Esq., B.A. ; Sheldon Amos, Esq., B.A. ; Hon. Alfred 
Henry Thesiger, M.A. ; William Stewart Sutherland, Esq., B.A. ; 
John William Eccles, Esq., B.A. ; William Campbell Spence, Esq. ; 
David Morgan Thomas, Esq. ; Francis Maurice Drummond Davies, 
Esq. ; W^iam Alexander Long, Esq., LL.B. ; Charles Eales, 
Esq. ; Edgar Hyde, Esq., M.A. ; James Watson, Esq. ; George 
Xavier Segar, Esq., B.A. ; Philip Edward Tillard, Esq. ; Joseph 
Inglesant, Esq.; James Henry Mangles, Esq.; Herbert Whitaker, 
Esq., and John Stratford Dugdale, Esq., B.A. 

Middle Tbupls. — John Grady, Esq. ; Henry Fawcett, Esq. ; 
George Brown, Esq. ; Thomas Spooner Soden, Esq. ; Hugh Owen, 
jun., Esq.; William Owen, Esq. ; John Pollard Micklethwaite, Esq. ; 
WiUUun ViUeneuve Smith, Esq. ; James Henry Arthur Branson^ 
£sq. ; James Henry Spring Branson, Esq. ; Steuart Spencer LigUs 
Davis, Esq.; Francis William Bowsel^ Esq.; Charles Qtej 
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Wotherspoon, Esq. ; William Whiteford, Esq. ; Greorge Bulkley^ 
Esq. ; Francis Charles Armstrong, Esq. ; Henry Jefferd Tarrant, 
Esq. ; Charles Noel Welman Begbie, Esq. ; Joseph Reynolds Ball, 
Esq. ; William Nicholas Lynch, Esq. ; and Donald Grant Nicolson, 
Esq. 

Lincoln's Inn. — Thomas Maguire, jun., Esq., M.A., (holder of 
the Studentship, 1861 ;) John Forbes, Esq., (holder of a Certificate 
of Honour, First Class, and the Studentship, 1862 ;) William 
Mitchell Fawcett, Esq., (Certificate of Honour, First Class ;) Josiah 
Owen Corrie, Esq., B.A. ; Thomas Henry Rumbold, Esq., B.A ; 
Thomas Lamplugh Nelson, Esq., BA. ; Edwin Charles Clark, Esq., 
M.A. ; Kichard Saul Ferguson, Esq., B.A. ; William Cornwallis 
West, Esq. ; George Barclay, Esq. ; Percy William Bunting, Esq., 
B.A. ; Thomas Henry James, Esq., M.A. ; Jason Smith, jun., Esq., 
B.A. ; Pembroke Scott Stephens, Esq. ; Gannendro Mohun Tagore, 
Esq. ; John Kinghom, Esq. ; Howard Warburton Elphinstone, 
Esq., M.A. ; Henry Peyton Cobb, Esq., B.A. ; Richard Cayley, 
Esq., M.A. ; Thomas William Rodgers, Esq., J.P. ; John Herbert 
Seckei:, Esq., B.A. ; John Edward Hall, Esq., B.A. ; and George 
Dawson, Esq. 

Gray's Inn. — William Barnard, Esq. ; and Thomas Hudson 
Jordan^ Esq. 



EXAMINATIONS AT THE INCORPORATED LAW 

SOCIETY. 

Easter and Trinity Terms, 1862. 

At the examination of Candidates for admission on the roll of 
attorneys and solicitors of the superior courts, the examiners recom- 
mended the following gentlemen under the age of 26y as being 
entitled to honorary distinction : — 

Edward Palgrave Simpson, aged 21 ; John Smith, aged 21 ,* 
Charles Henry Anderson, aged 23 ; Henry Marsland Taylor, aged 
23 ; John Davis Peard, aged 21 ; Charles James Todd, aged 22 ; 
Charles Berkeley Margetts, aged 22 ; Edward Francis Roberts, aged 
21 •; John Shelly, aged 22 ; Walter James Sedgefield, aged 22 ; 
James Roger Bramble, aged 21 ; Henry William Trinder, aged 21. 

The Council of the Incorporated Law Society have accordingly 
awarded the following prizes of books : — 

To Mr. Simpson, Mr. Smith, and Mr. Roberts, each one of the 
prizes of the Honourable Society of Clifford's Inn. 

To Mr. Anderson, Mr. Taylor, Mr. Peard, Mr. Todd, Mr. Mar- 
getts, Mr. Shelly, Mr. Sedgefield, Mr. Bramble, and Mr. Trinder, 
each one of the prizes of the Society. 

The examiners have also certified that the following candidates 
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whose names are placed in alphabetical order, passed examinations 
which, entitled them to commendation : — 

George Adams, aged 23 ; James Thomas Abbey, aged 21 ; 
Joseph Ansell, jun., aged 21 ; Thomas Bradshaw, aged 22 ; Walter 
Cash Clennell, B.A., aged 28 ; John Ness Dransfield, aged 22 ; 
Cdward Cubit Francis, B.A., aged 25 ; William Henry Fellows, 
4^ed 23 ; Charles Kirbj, jun., aged 21 ; Bobert Rogers Nelson, 
aged 22 ; Marcus Samuel Cam Rickards, aged 22 ; Charles Rickards 
Steward, aged 21. 

The Council accordingly awarded them certificates of merit. 
The examiners further announced to the following candidates 
that their answers to the questions at the examinations were highly 
satisfactory, and would have entitled them to prizes or certificates 
of merit if they had been under the age of 26 : — 

George Alfred Sedgwick, aged 35 ; William John Bruty, aged 30; 
Francis Augustus Jones, aged 26 ; Job Bradford, LL.B., aged 29; 
Henry Letts, aged 35 ; William Manby, aged 29 ; John Watson, 
aged 31 ; Henry Ikin, aged 30 ; Thomas Whatley, aged 27 ; 
JVederick Charles Nightingale, B.A., aged 26, 

The number of Candidates examined in these terms were 206 ; of 
these, 188 were passed, and 18 postponed. 
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April. 

20tlL Dbtbt, Fasdebiok Nichols, Esq., Solicitor, aged 77. 

22nd. Peabson, Thomas, Esq., Solicitor, aged 50. 

27th. Cox, Thomas Baker, Esq., Solicitor, aged 63* 

29tli. Bainss, Hsnbt Bamsat, Esq., Taxing Master of the Court 

of Chancery. 

May. 

4th. Baxter, Robert Michael, Esq., Solicitor, aged 58. 

4th. Wallis, Charles W., Esq., Solicitor, aged 64. 
10th. Power, David, Esq., Q.C., Recorder of Ipswich, aged 45. 
13th. Price, Benjamin, Esq., Solicitor. 
16th. Leake, John Martin, Esq., Bencher of the Middle Temple,. 

aged 89. 
17th. Cox, Samuel M., Esq., Solicitor, aged 71. 
17th. Waldron, James, Esq., Solicitor, aged 77. 
19th. Peed, John, Esq., Solicitor, aged 56. 
22nd. TiNLET, John, Esq., Solicitor, aged 74. 

June. 

4th* Martin, Charles, Esq., Solicitor, aged 54. 

4th. Wilde, Samuel F. T., Esq., Barrister, aged 72. 
16th. Guy, Joseph, Esq., Solicitor, aged 66. 
17th. Wright, John, Esq., Solicitor, aged 75. 
19th. Peacock, Mark Beauchamp, Esq., Solicitor to the Post 

Office, aged 68. 
24th. Gk>SNELL, Frederick, Esq., Barrister, aged 38. 

July. 

2nd. Barsham, William James, Esq., Barrister, aged 65. 

2nd, Stoker, William Beauchamp, Esq., Barrister, aged 54. 

2nd. Scott, — , Esq., Solicitor, aged 56. 
10th. Groves, James, Junr., Esq., Solicitor, aged 57. 
12th. TouLMiN, Robert, Esq., Solicitor, aged 60. 
19th. CuRRAN, John Philpot, Esq., Barrister. 
16th. Mauoham, Robert, Esq., Solicitor, and Secretary to the 

Incorporated Law Society. 
24th. Harrison, Francis John, Esq., Solicitor, aged 86. 
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Addison, — ^A Treatise on the Law of Contracts. By C. G. Ad- 
dison, Esq.y Barrister. Fifth Edition. Bojal 8v0y 35s„ cloth. 

Bankruptcy Act, 1861. — ^A Summary of the New Practice of the 
County Courts in Bankruptcy ; with the Authorized Fees, Solici- 
tors* Costs, and Practical Forms, with a complete Index. By the 
Registrar of the Birmingham County Court. 12mo, 5s. cloth. 

Byles, — ^A Treatise on the Law of Bills of Exchange, Promissory 
Notes, Bank Notes, and Checks. By The Hon. Mr. Justice Byles. 
Eighth Edition. Svo, 22s. cloth. 

Cabinet Lawyer. — The Cabinet Lawyer : a Popular Digest of the 
Laws of England ; with a Dictionary of Law Terms, Maxims, 
Statutes, &c. Nineteenth Edition, corrected and enlarged. 12mo, 
lOs. 6d. cloth. 

Greaves. — The Criminal Law Consolidation and Amendment 
Acts. By C. S. Greaves, Esq., Q.C. Second Edition. Post Svo, 
16s. cloth. 

Haddan. — Outlines of the Administrative Jurisdiction of the 
Court of Chancery : being the Substance of a Series of Lectures 
delivered at the request of the Council of the Incorporated Law 
Society. By T. H. Haddan, Esq., Barrister. Post Svo, 10*. cloth. 

Hensman. — The Oath and the Accused : or the Bight of Every 
Man to give Evidence in Courts of Justice. By J. Hensman, 
Solicitor. Svo, Is. sewed. 

Lord. — The Commercial Compendium : an Epitome of the Law 
of Bankruptcy ; with full and copious Abstracts of the Bankruptcy . 
Act, 1861. By J. Lord. 12mo, 1*. sewed. 

Lushington. — The Judgment delivered June 26, 1S62, in the 
Case of the Bishop of Salisbury versus Williams, and in the Case 
of JF«pnJa// versus Wilson. By the Bight Honourable Stephen 
Lushington, D.C.L., Dean of the Arches. Folio, Is. sewed. 

Jktacqueen. — Chief Points in the Laws of War and Neutrality, 
Search and Blockade ; with the Changes of 1S66,^ and those now 
proposed. By J. F. Macqueen, Esq., Barrister. 12mo, Ss. cloth. 

Peiersdorf. — ^A Concise Practical Abridgment of the Common 
and Statute Law. By Mr. Serjeant Petersdorf, assisted by C. W. 
Wood and W. Marshall, Esqrs., Barristers. Second Edition, 
Vol. m. Royal Svo, SOs. cloth. 

Phillimore. — Speech of Dr. B. Phillimore, in the Case of the 
Office of the Judge, Promoted by the Bishop of Salisbury against 
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Williams, delivered on thq 9th, 10th, and 11th February, 1862 ; 
and the Criminal Articles against Dr. R. Williams. 8vo, 5*. cloth. 

Pratt. — The Law relating to Friendly Societies ; with Notes, &c. 
By W. Tidd Pratt, Esq., Barrister. Sixth Edition. 12mo, 5«. bds. 

Saunders, — The Law and Practice of Orders of Affiliation and 
Proceedings in Bastardy. By T. W. Saunders, Esq., Barrister. 
J'ourth Edition. 12mo, 6*. 6J. cloth. 

Seion. — Forms of Decrees in Equity, and of Orders connected 
with them ; with Practical Notes. By the Hon. Sir Henry William. 
Seton, Knt. The Third Edition. By W. H. Harrison and R. H. 
Leach, Esqrs., Barristers. Vol. 11., Part L Royal 8vo, 16*. cloth. 

Smith. — The Practice of the Court of Chancery, including the 
Joint Stock Companies' Acts. Seventh Edition, revised and en- 
larged. By J. S. Smith and A. Smith, Esqrs., Barristers. 2 vols. 
8vo, £3 3*. cloth. 

Urlin. — The Office of Trustee : with Supplement containing the 
New Law affecting Trustees under Lord St. Leonards' Acts, 1859 
and 1860 ; Lord Cranworth's Act, 1860, and the recent Decisions ; 
together with a complete General Index. By R. D. Urlin, Esq., 
Barrister. 12mo, 5s, 6d, cloth. 
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